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Court of Appeals of the District of Columbia. 


No. 3816. 

William P. Lipscomb et al., Appellants, 

vs. 

Warwick M. Hough et al. 


Supreme Court of the District of Columbia. 

In Equity. 


No. 37205. 


William P. Lipscomb and Edwin W. Davis, Formerly Copartners 
Trading as William P. Lipscomb & Company, Plaintiffs, ’ 


vs. 


W ^ WI . C ^ M Houoh ’ A - Robert Elmore, National Savings & 
Trust Company a Body Corporate, and S. McComas Hawken, 
Trustee in Bankruptcy of the Cafe des Ambassadeurs, Incorpo¬ 
rated, a Body Corporate, Defendants. 


It— 3816a 


2 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were hied and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Bill of Complaint. 

Filed October 1, 1919. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 37205. 


William P. Lipscomb and Edwin W. Davis, Formerly Copartners, 
Trading as William P. Lipscomb & Company, Plaintitts, 

vs. 


Warwick M. Hough, A. Robert Elmore, National Savings & 
Trust Company, a Body Corporate, and S. McComas Hawken, 
Trustee in Bankruptcy of the Cafe des Ambassadeurs, Incorpo¬ 
rated, a Body Corporate, Defendants. 


To the Honorable Justice of the Supreme Court of the District of 
Columbia holding an Equity Court: 

The bill of complaint of the Plaintiffs, William P Lipscomb 
and Edwin W. Davis, formerly copartners, trading as William r. 
Lipscomb & Company, respectfully represents unto the Court as 

follows 

1 That the plaintiffs, and each of them, are citizens of the United 
States and residents of the District of Columbia and bring this suit 
in their own right in respect to the matters and things hereinafter 


86 2 The individual defendants are all citizens of the United States; 
the defendant, Warwick M. Hough, is a resident of the City of 
Saint Louis, State of Missouri; the defendant, A. Robert Elmore is 
a resident of the District of Columbia; each of the foregoing defend¬ 
ants is sued in his own right in respect to the matters and things 
thereinafter set forth; the defendant, National Savings & Trust Com¬ 
pany, is a body corporate, duly incorporated under the laws 
2 of the United States, having an office and doing business 
in the District of Columbia, and is sued as trustee named in 
a certain deed of trust hereinafter more particularly referred to; the 
defendant, S. McComas Hawken, is a resident of the District of 
Columbia, and is sued in his capacity as Trustee in Bankruptcy of 
the Cafe des Ambassadeurs, a body corporate, duly incorporated 
under the laws of the State of Delaware, formerly doing business 
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^ Columbia, and is sued in respect to the matter* 
f • . 1 flf 8 hereinafter set forth in so far as they may affect or ner- 

ta \? J^ts of the said bankrupt estate. ' ^ 

6. 1 hat for some time prior to and on the 31st day of Mav iQift 

sfmnle of the‘f n Wick | Hou J gh ’ was seizcd possessed in fee 

in thl r/ti h f tT S , an rv and P lemises situate, lying and being 
in the City of Washington, District of Columbia and known and df’ 

ana i^enty-t\vo (222) contained within the following metes and 
ounds, viz., Beginning for the same at the Northeast corner of said 
ot, and running thence West Thirty-one (31) feet, to the West 
f J ne Jhe West wall of the house on the East part of «aid lot* 

Also part of original Lot Three (3), in said Square Two Hundred 

contained within the following metes and boundT 
viz., Beginning for the same on the South line of said Lot Twelve 

3 oPiw Twenty-nine (29) feet, four (4) inches from the 
Southeast corner of said Lot Twelve (12), and running 

/it, , southeasterly on an alley in said Square, Seventeen 

(li) feet; thence in a straight line, North of East, Twenty-four 1241 
feet, six and five-eighths (6%) inches, to a point directly South of 
and distant five and fifty-nine hundredths (5.59) feet" from the 
Southeast corner of said Lot Twelve (12); thence North five and 

SrClve U n 2 r i edthS d ( fu 59) r iT-' t0 Southeast corner of sa”d 

TVelve 7Jot ( t } ’ I"* 1 •"’“I"f‘ on the S °uth line of said Lot 
Ivehe (12), Twenty-nine (29) feet, four (4) inches to the point 

beginning improved by premises known as 1416 H Street N W • 

that, on the 31st day of May, 1918 the defendant. Warwick m' 

Hough and Elizabeth G. Hough, his wife, entered into a certain 

deed of lease with the Cafe des Ambassadors, Incorporated a cor- 

poration orguniz^ under the laws of the State of Delaware whereby 

m the y «,iH e t rmS r° f I hi ° h Said , L ease ' the said Premises were leased 

of 'june d 1918 ee f ?!' f ter v ° f five / ea 1 rs beginning on the 1st day 
pi7 ? ’ 19 . 18 >. wlth ‘he option to the lessee of extending the said 

moG^d twTh P , e i n0d ° f , five >' ears ’ "UP the said leafe further 
hwA IP. L -fu" ff e 7 ltS asslgns or lc S al representatives should 
nmv!, , right within the first five years of the term of the lease to 
purchase the aforesaid property at the price of one hundred and fif¬ 
teen thousand dollars by giving notice to the lessor of not less than 
two calendar months of its intention to purchase 

4. That under and by the terms of the said lease said lessee under¬ 
took and agreed by and with the consent and upon the exnress 
authority and by direction of the defendant. Warwick M Hough 
as part consideration of said lease, and as the plaintiffs are informed 
and believe and therefore aver, as the agent and representa- 
4 live of the defendant, Hough, to make certain improvements 
alterations and additions to the building then erected on <aid 
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premises according to the architectural plans prepared by J. H. 
de Sibour, an architect, whose selection was approved and agreed to 
by the said defendant, and which said plans were duly approved by 

the defendant, Hough. ' . . 

5. That on the said 31st day of May, 1918. a certain agreement 
described as an “escrow contract” was entered into by and between 
the defendant, Warwick M. Hough, the Cafe des Ambassadeurs, 
Incorporated and the National Savings and Trust Company, wherein 
among other things it was provided that whereas the lessee aforesaid 
had on that day leased the premises hereinbefore described and as 
part consideration of said lease had agreed to erect certain improve¬ 
ments and additions to said premises at a cost of not less than thirty- 
five thousand dollars, that the said lessee deposited with the National 
Savings & Trust Company the sum of thirty-five thousand dollars 
which was agreed to be expended by the said National Savings & 
Trust Company upon the certificate of the architect, J. H. de Sibour, 
in pavment of the alterations, additions and improvements to be 
placed upon the said premises; that in addition to the deposit of the 
sum aforesaid, the said deed of lease provided that the lessee should 
execute and deliver to the defendant, Hough, its bond in the sum o 
fifteen thousand dollars to guarantee the completion of the altera¬ 
tions additions and improvements on the premises aforesaid, and the 
payment thereof, but that the furnishing of the said bond was waived 

bv the said defendant, Hough. 

6. That on the said 31st day of May, 1918 a certain agree- 

5 ment was entered into between the plaintiffs, William B. Lips- 
comb and Edwin W. Davis, trading as William P. Lipscomb 

6 Company, and the Cafe des Ambassadeurs, Incorporated, of Dela- 
ware, providing for the construction of the additions, alterations and 
improvements on the aforesaid premises, said agreement providing 
that the labor and material entering into and used upon the said 
construction should be paid for on the basis of actual cost, plus a 
builder’s commission of seven and one half per cent, and that the 
pavments therefor should be made from time to time on the cer¬ 
tificate of the aforesaid architect. 

7. That in pursuance of the aforesaid agreement the plaintiffs 
entered upon and commenced the work so required to be done by 
them and continued the same from day to day thereafter until, to 
wit. on or about the sixth day of February, 1919, when the same was 

finished and completed. . , 

The plaintiffs further aver that they have in all respects complied 
with and performed the covenants of the said agreement imposed 
upon them bv the terms thereof, and upon the completion of the said 
work the same was accepted by the defendant, Warwick M. Hough, 
bv and through his agent and representative, the Cafe des Ambas¬ 
sadeurs, upon the certificate of the aforesaid architect, and the same 
has ever been retained and used by him, and by reason of which said 
improvements, additions and alterations of the premises aforesaid, 
the same have become and are greatly enhanced in value and the 
said defendant, in consequence thereof, received and did continue 
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to receive large incomes, gains and profits from the rental of said 
lands and premises. 

8. That the net cost of the necessary work, labor and materials so 
done, performed and furnished by plaintiffs as aforesaid, 
6 amounted to the sum of $59,974.29, that in addition to the 
net cost aforesaid the plaintiffs were to receive under the 
hereinbefore-mentioned agreement in that behalf a sum equal to 
seven and one half percent thereof, to wit the sum of $4,488 07 
together with interest as per terms of agreement, on $5,000.00 from 
^ptember 10, 1918 to January 31, 1919, amounting to $108 30 
thus making the total amount due plaintiffs under the contract 
aforesaid the full sum of $64,580.66; that each and every of the 
items and charges aggregating the amount aforesaid is a fair and 
reasonable value of the work, labor and materials embraced therein • 
that on account of the work, labor and materials furnished under the 
said agreement the plaintiffs have received in payment $49 663 54 
leaving a balance due to plaintiffs of $14,917.12, as shown by state¬ 
ment hereto annexed, marked plaintiffs’ exhibit “A,” and prayed 
to be read as a part hereof, with interest on $5,000.00 thereof from 

, T “ y P 1 ’-, 1 li 9 1 t n 1 A Pnl J 9 ’ 1919 > on 8333 17 from December 14, 
o A pnl 18 ’ 1919 and on $14,917.12 from April 9, 1919. 

9. That thereafter on, to wit, the 24th day of April, 1919 at 
c*xe\en o clock a, m., plaintiffs not having been paid any part of the 
amount so due to them or either of them as aforesaid, filed with the 
tlerk of the Supreme Court of the District of Columbia a notice of 
lien provided for under and in pursuance of the code of law of the 
District of Columbia and the statute in such case made and provided 
the same being numbered 7263; a true and correct copy of which 
said notice of lien so filed by the plaintiffs is hereto attached, made 
part hereof and marked exhibit “B.” 

10. That the defendants, Warwick M. Hough and the Cafe 
‘ des , Ambassadors have hitherto wholly failed and neglected 
and still do fail and neglect to pay to the plaintiffs the 
amount due them as aforesaid, or any part thereof, and the whole 
amount thereof still remains and is justly due and owing from the 

defendants Warwick M. Hough and the Cafe des Ambalsadeurs to 
the plaintiffs. 

11. Plaintiffs further aver that after the filing of the aforesaid 
nonce of lien and after having acquired knowledge thereof the 
defendant Warwick M Hough, by deed bearing date 20th day of 
■nine, 1919, did undertake and purport to convev to A Robert El¬ 
more, the premises aforesaid, subject to the terms' of the lease afore¬ 
said, and also subject to any liens filed or claimed on account of im- 
jirovements placed upon the aforesaid propertv bv the Cafe des 
Ambassadeurs; and on the said 20th day of June,' 1919, the said 
A. Robert Elmore and Edith S. Elmore, his wife, did execute a 
certain deed of trust to the National Savings & Trust Company 
purporting to secure an indebtedness of $70,000.00 to the defendant’ 
pnlL 0 "? 1, represented by seven certain promissory notes 
of $10,000.00 each, payable in three years with interest at the rate 
ol six per cent per annum; that the aforementioned deed and deed 
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of trust were duly recorded among the land records of the District 
of Columbia in the office of the recorder of deeds. 

12. Plaintiffs further aver that by reason of the premises afore¬ 
said they have acquired a lien upon the land and premises afore- 
said of which the defendant, Warwick M Hough, was seized and 
-possessed in fee simple at the time of the filing of the lien aforesaid, 
and which he has since undertaken to transfer and convey to the de¬ 
fendant, A. Robert Elmore by means of the before-mem 
8 tioned deed, in violation and contravention of the terms and 
conditions of the lease to the Cafe des Ambassadeurs, Incor¬ 
porated by the terms of which, said lessee acquired and held a right 
and option to purchase the aforesaid premises upon the price stipu¬ 
lated in said lease; and the plaintiffs further aver that in addition 
thev have acquired a lien upon all of the right, title and interest of 
the’cafe des Ambassadeurs, Incorporated, under and by virtue of the 
terms of said lease, also upon all of the right, title and interest to 
which the defendant, S. McComas Hawken may have become entitled 
by virtue of his appointment as trustee of the estate of the aforesaid 

^Wherefore, the premises considered, and to the end 

of plaintiffs may be established and enforced by decree of this Court, 

in conformity with law, the plaintiffs pray : , , A 

1. That the process of this Court may issue directed to the de¬ 
fendants, Warwick M. Hough, A- Robert Elmore National Savings 
& Trust Companv, a body corporate and S. McComas Hauken, 
Trustee in Bankruptcy of the Cafe des Ambassadeurs, Incorporated 
a bodv corporate, requiring them, and each of them to appear and 
answer the exigencies of the plaintiff’s bill of complaint but not under 
oath, answer under oath being hereby expressly waived 

2. That in the event said defendants, or either of them be not 
found within the jurisdiction of this Court and shall thereafter 
fail to enter voluntarv appearance herein, an order of publication 
may be passed herein in conformity with the statute in such case 

made and provided. . ,. , , i • 

8. That the Court shall ascertain and adjudge to plaintiffs 

9 the amount properly due them for the work and labor done 
and furnished and materials provided under their said con¬ 
tract as hereinbefore set forth. - ., , . 

4 That the Court shall establish and decree in favor of the plain¬ 
tiffs a lien upon and against the lands and premises hereinbefore 
described to the amount of said indebtedness aforesaid; to wit, said 
sum of $14,917.12, together with legal interest on $5,000.00 thereof 
from January 31, 1919 to April 9 1919 , on $33317 from Decem¬ 
ber 14, 1918 to April 18, 1919 and on $14,917 12 from April 9, 
1919 until paid, together with the costs of this suit lor the eslabli»h- 
ment and enforcement of said lien; and that in the event the amount 
so decreed to be paid to them as aforesaid be not paid by the de¬ 
fendants or either of them, at a short day to be fixed by the Court, 
the said lands and premises, together with all the right title and 
interest therein and thereto of the defendants. Marwick M. Hough, 
A Robert Elmore and S. McComas Hawken, Trustee in Bankruptcy 
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of , ! he C , af ® des Ambassadeurs, Incorporated, may be decreed to be 

snlh " ] r th | d ' re r 10 , n of , thls . Court and' tha * the proceeds of 
' I 1 . d V be applied to the satisfaction of such lien as the Court 

2id in ,a, °' pl,in ® " p “ “■ i 

5 That the plaintiffs may be decreed to have judgment as at law 

agrnnst the defendants, Warwick M. Hough and'ATobert Elmora 

in the amount so due them and may have execution on said judg¬ 
ment as at law. JUU ® 

6. That the plaintiffs may have such other and further relief as 
tile nature of the case may seem to require and to the Court mav 
appear meet and proper. * 

WM. P. LIPSCOMB, 

10 GEO. P. HOOVER EDWIN W. DAVIS. 

ANDREW WILSON, 

Attorneys for Plaintiffs. 

The Defendants to this bill of complaint are- Warwick M 
Hough, A. Robert Elmore, National Savings & Trust Co a bodv 
corporate and S. McComas Hawken, Trustee in Bankruptcy of the 
Cate des Ambassadeurs, Incorporated, a body corporate. 

District of Columbia, ss: 

William P. Lipscomb and Edwin W. Davis, first being dulv 
sworn according to law on oath say that they have read the foregoing 
bill of comp amt, by them subscribed and know the contents thereof 
that the matters and things therein stated of their personal knowl¬ 
edge are true and those stated upon information and belief, thev be¬ 
lieve to be true. - 

WM. P. LIPSCOMB, 
EDWIN W. DAVIS. 

Subscribed and sworn to before me this first day of October 1919 
t SEAL -] HELEN F. INGERSOLL, ’ 

Notary Public, D. C. 
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Plaintiff's Exhibit “A.” 


Wm. P. Lipscomb 
Edwin W. Davis. 

Telephone Franklin 6832. 

Washington, D. C., March 7, 1919. 


M Cafe des Ambassadeurs, c/o Mr. J. Sovrani, President Cafe 
Sovrani, to Wm. P. Lipscomb & Co., Dr. 

Contractors and Builders, 

District National Bank Building. 

Remodeling and Repairing. 


Cost to Date of Alterations Made at Cafe Sovrani , 1416 H St. 
Disbursement sheet #1 vouchers submitted 

✓-V // l l 


ii 

ii 

ii 

ii 

ii 


ii 

ii 

ii 

ii 

ii 


2 

3 

4 

5 

6 


ii 

ii 

ii 

ii 

ii 


ii 

ii 

ii 

ii 


herewith 


$13,000.09 
16,449.43 
16,359.23 
5,469.92 
5,455.15 
582.28 


Actual expenditures to date.$57,316.10 


Balance Due Subcontractors on Work. 


H. P. Amos. 765.33 

American Mosaic Co. 890.30 

J. D. Thompson Co. 44.10 

W. F. Garber. 155.95 

Indiana Flooring Co. 412.27 

Murray Bros. 18.70 

Federal Heating Co. 178.04 

Nolan Bros. 34.50 

E. J. Murphy Co. 159.00 


Commission 7% 


Interest on $5,000.00 Sept. 10 to Jan. 31, 1919 


2,658.19 

-^ 

69,974.2$ 

4,498.07 


$64,472.36 

108.30 


$64,580.66 
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By Payment Received on Account. 


Oct. 8. 
9. 

Nov. 13. 
Dec. 10. 
Jan. 4. 
Feb. 12. 


By Check from Mr. Sovrani. 

Nat’l Savings & 
Trust Co. 

By Check from Nat’l Savings & 
Trust Co. 

By Check from Nat’l Savings & 
Trust Co. 

By Check from Mr. Sovrani on last 
certificate. 

By Check from Mr. Sovrani on last 
certificate. 


5,000.00 
7,675.09 
16,038.20 
15,950.25 
1 , 000.00 
1 , 000.00 


46,663.54 


Apr. 18. 


By Check from Nat’l Savings & Trust Co.... 


$17,917.12 

3,000.00 


Balance due 


$14,917.12 


Plaintiff's Exhibit “B.” 

Mechanics’ Lien. 

Filed and Recorded April 24, 1919, at 11 o’clock, a. m. 
Supreme Court, District of Columbia. 

No. 7263. 

William P Lipscomb and Edwin W. Davis, Co-partners, Trading 
as \\ illiam P. Lipscomb & Company, Claimant, 

vs. 

Cafe des Ambassadeurs, Incorporated (Lessee and Owner) and 

Warwick M. Hough, Owner. 

Notice of Lien. 

Notice is hereby given that — intend to hold a mechanics’ lien 
against the interest of Cafe des Ambassadeurs, Incorporated, and War- 
wickM. Hough in Part of Original Lot Twelve (12), in Square Two 
Hundred and Twenty-two (222), contained within the following 
metes and bounds, viz: Beginning for the same at the Northeast 
corner of said lot, and running thence West Thirty-one (31) feet to 
the \\est line of the West wall of the house on the East part of said 
lot, thence South on said line of said wall, One Hundred and Thirty- 

?S?**1 31 > fee > ^ r ° ( 2 ) inches > to alley; thence East Thirty-one 
(81) feet to the Southeast corner of said lot; and thence North One 

2—-3816a 
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Hundred Thirty-one (131) feet, Two (2) inches to the point 

of beginning. ., ^ „ TT , , 

Also part of Original Lot Three (3), in said Square Two Hundred 
Twenty-two (222), contained within the following metes and bounds, 
viz* Beginning for the same on the South line of said Lot Twelve 
(12) Twenty-nine (29) feet, four (4) inches from the Southeast 
corner of said Lot Twelve (12), and running thence Southeasterly 
on an alley in said Square, Seventeen (17) feet; thence in 
13 a straight line, North of East, Twenty-four (24) feet, six am 
five-eighths ( 6 %) inches, to a point directly South ot, and 
distant five and fiftv-nine hundredths (5.59) feet from, the South¬ 
east corner of said Lot Twelve (12); thence North five and fifty- 
nine hundredths (5.59) feet to the Southeast corner of said Lot. 
Twelve (12) • and thence West on the South line of said Lot lwelve 
(12), Twenty-nine (29) feet, four (4) inches to the point of be- 

^Onwhich said lots and parcels of ground are now improvements 
known as 1416 H Street, Northwest, situate in the City of Wash¬ 
ington, in the District of Columbia, and the building thereon, for 
the «um of Fourteen Thousand Nine Hundred Seventeen and 12/100 
Doliars ($14,917.12). with interest on $5,000.00 from January 31 
1919 to April 9, 1919 $333.17 from December 14, 1918 to April 
18 1919. on $14,917.12 from April 9. 1919, being amount due 

t0 ’___. for labor upon and materials (—) furnished for 

the construction, repair, and alterations, improvements and additions 
to said building under and by virtue of a contract with the Late 
des Ambassadeurs, Incorporated, lessee and agent ot W arwick M 


Hough. 


WILLIAM P. LIPSCOMB, 
EDWIN W. DAVIS, 
Co-partner*, Trading a* William P. 

Lipscomb & Co., Claimants. 


Attorney for Claimants. 


44 Answer of A. Robert Elmore. 

Filed October 22, 1919. 

******* 

The separate answer of the defendant, A. Robert Elmore, to the 
bill of complaint filed in the above entitled cause, respectfully shows 

to the court: „ . . u 

1 , 2. This defendant admits the allegations of paragraphs one 

and two of said bill. . f 

3. This defendant admits the allegations of paragraph three of 
said bill, except that this defendant does not admit any conclusions 
or statements of conclusions with reference to the contents or terms 
of the cretain lease from the defendant, Hough, to the Cafe des 
Ambassadeurs, bearing date May $1, 1918, referred to in said 


I 

i 
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fu ? her al , ls '' er > this defendant attaches hereto 
anil makes a part hereof, marked Exhibit A, a copy under the 

oT 2?"K; Recor i er of Deeds ** XL& 

answer. ’ d pr8yS that sanle ma >' be read as a part of this 

k;m • Th f S defendant (femes the allegations of paragraph four of said 
hlihonsToth^e'' a ,i ege that Certain improvements, alterations and 

an d bv dtaJh™ r Jd P re , m . lse !,"' ere “ lade , u P° n the egress authority 
... d ;Z ? f the defendant, Hough, and that the said lessee 

«as the agent and representative of said defendant, Hough in the 
making of said improvements, alterations and additions Ynswerino 
further said paragraph four, this defendant refers to the said lease 
between the defendant, Hough, and the said Cafe des Ambassadeurs 
embodying a covenant for the making of certain improve- 
ments, alterations and additions, referred to in paragraph 

. fo, ' r ? f .P T tlf S’ bl1 - f °°Py °f which said lease is attached 
ZT t aS Ex f hlblt A ' T bls defendant further avers in answer to the 
allegations of paragraph four of said bill, that it was expressly agreed 
and stipulated between the defendant, Hough, as leLr, and the 

W-t a d n® An ? ba ' ssadc '| rs . ,f lessee, that the said lessee should not 
f A® an ^ n & ht or authority, express or implied, to impose or permit 
°. be i rn P? se d a mechanics hen or other lien or charge upon the fee of 
said demised realty, or on the remainder or reversionary interest* 
of lessors in said demised realty, and said covenant or agreement 
was incorporated in section six of said lease. 

_ m mn' S - defendant admits the allegations of paragraph five of 

:w i bll !i,': i? ? 1 far .f f th 7 stat f T substantive facts, but this defendant 
denies that the defendant. Hough, constituted the said Cafe des 

Ambassadeurs his (Hough s) agent or representative for the pur- 
pose of making said improvements, alterations and additions. 

”> ‘> />. 1U - 1 nis defendant has no personal knowledge of the 

facts stated in paragraphs six, seven, eight, nine, and ten of said 
bill of complaint, and has not sufficient information upon which to 
base a belief, and therefore denies the same. 

, ^' \defendant admits the allegations of paragraph eleven 

7 salf ! b ' ' n 'j° fa I V t K u V stat , e . tbe conveyance of said premises 

W on ioi e Q nd K n 0U l h e’ ,c ^ thls defendant, by deed bearing date 
June 20 1919 but this defendant denies that said conveyance was 

made subject to any hen or claim against the property or that anv 
valid hen existed thereon. This defendant admits the ex- 
16 ecution of the deed of trust from himself and wife to the 
io Tif 'j"'] Sacmgs Trust Company, as alleged by plaintiffs. 

•j i.-ii 1S de , en dont denies the allegations of paragraph twelve of 
said bill; and this defendant states that plaintiffs have no valid claim 
or hen against the said land and premises, that said land and 
premises were not conveyed to this defendant in violation of the 
terms and conditions of the lease to the Cafe des Ambassadeurs. that 
neither the said Cafe des Ambassadeurs, nor the said S McComas 

Hawken, as trustee in bankruptcy, have any right, title or interest 
in or to said premises. 


12 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 


Wherefore, this defendant prays that this suit may be dismissed, 
and he may go hence without day, and that he have and recover his 
costs and disbursements herein. 

A ROBERT ELMORE. 


ALEX. BRITTON, 

EVANS BROWNE, 

LAWRENCE H. CAKE, 

Attorneys for Defendant A. Robert Elmore. 


District of Columbia, ss: 

A. Robert Elmore, being first duly sworn according to law, deposes 
and says: that he has read the foregoing answer by him subscribed 
and knows the contents thereof, that the matters therein stated upon 
his personal knowledge are true, and those stated upon his informa¬ 
tion and belief he believes to be true. 

A. ROBERT ELMORE. 

Subscribed and sworn to before me this 21" day of October, 1919. 
r SEAL l HENRY B. THADEN, 

Notary Public , D. C. 


17 Separate Answer of National Savings and Trust Company, a 

Body Corporate, Trustee. 

Filed November 25, 1919. 

* * * * * * * 

For answer to the bill of complaint herein filed or to so much 
thereof as it is advised it is necessary or material for it to make 
answer unto, the defendant, National Savings and Trust Company, 
says: 

1 . It admits the facts averred in paragraph one of said bill. 

2. It admits the facts averred in paragraph two of said bill. 

3. It admits the ownership of the property described in the 
third paragraph of said bill as therein set forth and the entering into 
a lease by the defendant Hough with the defendant Cafe des Ambas- 
sadeurs, but for certainty it refers to the lease itself for its terms and 

provisions. f 

4 . It believes to be true the averments of paragraph four of said 

bill but it refers to the lease itself for its terms and provisions. 

5 . It believes to be true the averments of paragraph five of said 
bill but it refers to the said “Escrow agreement” and lease for the 
terms and provisions thereof, if the same be material. 

6 . It is without knowledge as to the terms and provisions of the 
contract referred to in the sixth paragraph of said bill. 

7 . It is without knowledge as to the facts set forth in the 

18 seventh paragraph of said bill. 

8 . It is without knowledge as to the facts set forth in the 

eighth paragraph of said bill. 
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9. It is without knowledge as to the facts set forth in the ninth 
paragraph of said bill. 

10. It is without knowledge as to the facts set forth in the tenth 
paragraph of said bill. 

11. It admits the conveyances referred to in the eleventh para¬ 
graph of said bill and that it is the trustee named in the deed of 
trust therein mentioned. It is without knowledge as to the other 
matters therein alleged. 

12. It is advised that the averments of paragraph twelve of said bib 
are conclusions of law, and it is not necessary for it to make answer 
thereto. 

And having fully answered it prays to be hence dismissed with its 
reasonable costs. 

[seal.] NATIONAL SAVINGS AND TRUST 

COMPANY, 

By WILLIAM D. HOOVER, 

President. 

E. PERCIVAL WILSON, 

Secretary. 

MADDOX & GATLEY, 

Attys. for National Savings & Tr. Co., Trustee. 


District of Columbia, ss: 

William D. Hoover, being first duly sworn deposes and says: I 
am the president of the National Savings and Trust Co.; I have read 
the foregoing answer by me subscribed and know the contents 
thereof; the matters and things therein stated as of my personal 
knowledge are true and those stated upon information and 
19 belief I believe to be true. 

WILLIAM D. HOOVER. 


and sworn to before me this 24th dav of November, 

i/ i 

BRUCE BAIRD, 

Notary Public, D. C. 

Memoranda. 

Spa to Ans. issued to Warwick M. Hough on the 1st day of October, 
1919, returned on the 23rd day of October, 1919, “Not found,” bv 
the Marshal. 

Affidavit in support of motion for order of publication filed Decem¬ 
ber 10, 1919. 

Order for appearance of absent defendant filed December 11, 1919. 

Undertaking to release lien of defendant No. 2, approved and filed 
December 23, 1919. 


Subscribed 

1919. 

[seal.] 
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Order Releasing Real Estate from Lien. 

Filed December 14, 1920, as of Dec. 23, 1919. 

******* 

A. Robert Elmore having filed the foregoing undertaking, with 
Fidelity and Casualty Company of N. Y., and American Surety Co., 
of N. Y., as sureties," it is this 23rd day of December, 1919, ordered 
that the real estate in said lien described be and the same is 
20 released from the operation thereof. 

WALTER I. McCOY, 

Chief Justice. 


Suggestion as to Bankruptcy of A. Robert Elmore. 

Filed December 6, 1920. 

******* 

Now come the plaintiffs by George P. Hoover and Andrew Wilson, 
Attorneys, and suggest the bankruptcy of the defendant A. Robert 
Elmore "and that William Clabaugh has been duly elected and quali¬ 
fied as trustee of the said bankrupt's estate; it is further suggested to 
the Court that said William Clabaugh, Trustee, be made a party 
defendant to this cause in lieu of said A. Robert Elmore. 

GEO. P. HOOVER, 

Per A W. 

ANDREW WILSON, 
Attorneys for Plaintiffs. 


Order making Trustee in Bankruptcy a Defendant. 

Filed December 6, 1920. 

******* 

Upon the suggestion of the bankruptcy of A. Robert Elmore 
having been made it is this 6th day of December, A. D. 1920 ordered 
that William Clabaugh, trustee in bankruptcy of the estate of A. 
Robert Elmore be and he is hereby made a party defendant in the 
above-entitled cause in lieu of said A. Robert Elmore. 

WILLIAM HITZ, 

Justice. 
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21 Anmer of Defendant William Clabaugh, Trustee. 

Filed April 8, 1921. 

******* 

Comes now William Clabaugh, party defendant, as Trustee in 
Bankruptcy of A. Robert Elmore, formerly party defendant herein; 
and, for answer to so much and such parts of the bill of complaint 
filed in this cause as he is advised is or are material or necessary to 
be answered by him, answering says: 

1 and 2. He admits the allegations contained in paragraphs one 
(1) and two (2) of the bill; except he says that, since the filing of 
said bill, the defendant, A. Robert Elmore, on, to-wit, the 20th day 
of September, 1920, was adjudicated a bankrupt, in certain proceed¬ 
ings instituted in that behalf in this Court, in bankruptcy cause No. 
1225; and that, thereafter, on to-wit, October 19, 1920, this defend¬ 
ant was duly elected, and thereupon, qualified, as the trustee of the 
assets of the estate of said bankrupt; and that he has ever since 
acted, and is still so acting, in the discharge of his duties as such 
trustee in bankruptcy aforesaid. 

3. He admits the averments contained in paragraph three (3) of 
the bill, insofar as the same relate to the former ownership, by the 
defendant, Warwick M. Hough, of the property therein described; 
and the further fact that the said Warwick M. Hough, together with 
Elizabeth G. Hough, his wife, entered into a certain agreement of 
lease, dated May 31, 1918, with the Cafe des Ambassadeurs, Incor¬ 
porated, of the certain property aforesaid, as alleged in said 

22 paragraph; but, insofar as the terms of said lease are under¬ 
taken to be stated in said paragraph, this defendant insists 

that the lease itself be referred to as to the exact terms, provisions and 
legal effect thereof. In that connection, this defendant, for the sake 
of brevity, and in order not to encumber unnecessarily the record 
herein, refers to the certified copy of said lease, attached, as Exhibit 
“A”, to the answer heretofore filed herein by the said A. Robert 
Elmore; and he asks that like effect be given to said copv as if the 
same were re-copied and formally attached to this answer. 

4. He denies the allegations contained in paragraph four (4) of 
the bill; and, insofar as the same may be or hereafter become 
material or important herein, he insists upon strict proof of each and 
every allegation therein contained. 

Further answering the allegations of said paragraph this defend¬ 
ant states that the certain Lease aforesaid, in Section 4 thereof, under 
the heading “Building,” thus provided: 

“Sec. 4. The Lessee covenants that it will forthwith upon the deliv- 
ery of possession of it by Lessors of the aforesaid premises and at its 
own cost and expense, make repairs, improvements, alterations and 
additions to the present building on the premises, according to the 
architectural plans of Mr. de Sibour, identified by the signatures of 
the said Warwick M. Hough and the Lessee, at a cost of not less 
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than Thirty-five Thousand ($35,000) Dollars, and that it will 
diligently prosecute said improvements and alterations to completion 
within the shortest possible time, and the said Lessee coincident with 
the execution of this Lease and as a part thereof, shall deliver to the 
said Lessor its bond in the sum of Fifteen Thousand ($15,000) 
Dollars to guarantee the completion of said proposed alterations, 
improvements, repairs and additions free from all mechanics liens 
and other charges whatsoever; and deposit with the National fea\- 
ings and Trust Companv of Washington, I). C., the sum of Thirty- 
five Thousand ($35,000.) Dollars in cash to be by the said 
23 Trust Company disbursed, for the payment of said improve¬ 
ments and alterations in accordance with the terms of an 
Escrow Contract of even date herewith between it and the parties 

hereto.” , . . . * , 

And, said Lease contained the further provision, in the last para¬ 
graph of Section 6 thereof, as follows: 

“Nothing in this instrument contained respecting the building 
of any additions or improvements to or upon the buildings now upon 
the demised premises, or respecting the building of any new building 
upon such premises shall be construed to confer on Lessee, its suc¬ 
cessors or assigns, any right or authority, express or implied, to 
impose or permit to be imposed, a mechanics’ lien or other lien or 
charge upon the fee of said demised realty, or on the^ remainder oi 
reversionary interests of Lessors in said demised realty. 

And this" defendant says, that the certain lease aforesaid was duly 
filed for record and recorded in the office of the Recorder of Deeds 
for the District of Columbia, on June 10, 1918, at 10:31 A. M., in 
Liber 4069 at folio 489 et seq .; and that thereby the plaintiffs herein 
became and were charged with notice of the terms and provisions of 
said lease, including specifically, inter alia, the certain express pro¬ 
visions hereinabove quoted. And this defendant states that the 
plaintiffs, in making any additions, alterations and improvements 
on the premises embraced herein did so with notice of the fact that 
the cost thereof, and responsibility and liability therefor, rested 
solelv upon the said Cafe des Ambassadeurs, Incorporated, and that 
no part thereof could be charged by mechanics’ or other lien upon the 
responsibility of said premises, or the fee thereof, or the remainder or 
reversionary interest of the lessors of said property. 

24 5, 6, 7, 8, and 10. This defendant has no sufficient knowl¬ 

edge as to the several allegations contained in paragraphs 
five (5), six (6), seven (7), eight (8), nine (9) and ten (10) of 
the bill either to admit or deny the same, save only to deny specific¬ 
ally that, in the making of the certain alterations, additions and im¬ 
provements therein referred to, the said Cafe des Ambassadeurs, In¬ 
corporated. was acting or acted as the agent of the defendant, War¬ 
wick M. Hough; and, in so far as the allegations in said several 
paragraphs contained may be or hereafter become material oi im 
portant herein, this defendant insists upon strict proof of each and 

6 1 ? This defendant admits the allegations contained in paragraph 
eleven (11) of the bill in so far as the same relate to the conveyance 
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aforesaid by the defendant, Warwick M. 
Hough, to the said A. Robert Elmore, and to the execution of a pur¬ 
chase money deed of trust by the latter as alleged; but, for greater 
certainty as to the exact terms and provisions contained in the sev¬ 
eral instruments aforesaid, in so far as the same may be or hereafter 
become material or important herein, he insists upon strict proof 

strumen^ ^ productlon of dul ^ certified copies of each said in- 

12. This defendant is advised that the allegations contained in 
paragraph twelve (12) of the bill, are, substantially, the statement 
of legal conclusions, in respect of which he is not required to make 
or f nS y e J \ but, in so far as the same may embrace, or be in* 
tended to embrace the statement of any fact or facts, this de¬ 
fendant denies the same, and, to the extent that the same 
may be or hereafter become material or important herein, insists 
upon strict proof of each and every thereof 

Further answering, this defendant says that among the other 
covenants, stipu ations and provisions contained in the certain lease 
aforesaid, were that the stipulated rentals should be paid bv the lessee 
in equal monthly installments on the first day of each and every cal¬ 
endar month during the term, beginning June 1, 1918; that the 
lessee should pay, as the same matured and became payable, all taxes 
general and special, assessed against the leased property, and all im- 
provements thereon; that the lessee, at its own cost and expense, 
should make the certain repairs, improvements, alterations and ad¬ 
ditions to the property, as provided in said lease; that, at the end of 
the lease, whether by expiration of time, or forfeiture, or otherwise 
all improvements on said premises should become the property of the 
lessors, their heirs, assigns, or legal representatives; and that said 
lessee, or its successor in estate, should surrender and deliver to said 
lessors, their heirs, assigns and legal representatives, quiet and peace¬ 
able possession of said premises; and, further, that, in the event of 
the failure, refusal or neglect of the lessee, its successors, grantees 
assigns and legal representatives, to fully and faithfully perform all 
and every of the covenants, stipulations and provisions contained in 
the lease, (including those hereinabove stated,) the lessors, 
zb their heirs, assigns, or legal representatives, at their option 
might declare the lease forfeited and enter upon said premises 
© possession thereof, including any and all improvements or 
additions and furnishings, (other than certain furniture mentioned 
in Section 14 of the lease, but not here important); and that there¬ 
upon, all rights and interests of the lessee, and of all persons claim- 
by> through or under it in said demised premises under the lease 
including the lease itself, should cease and determine; it being 
further provided that, in such case, the lessors, their heirs, legal repre¬ 
sentatives or assigns, should give notice, in writing, to the lessee its 
grantees, assigns or legal representatives, not less than thirty (30) 
days before such re-entry or forfeiture, setting forth the reason for 
which such re-entry or forfeiture was sought to be made, by deliver¬ 
ing copy of such notice to the lessee, its grantees, assigns^ sub-lessees, 

3—3816a 


18 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 


or successors in interest, or to any one representing them or either of 
them, or in possession of the premises No. 1416 H Street, N W., or 
by posting such notice prominently upon the front of the building 

on said demised premises, etc. , 

And this defendant states that he is informed and believes, and, 
therefore, avers the fact to be, that, both prior and subsequent to 
June 1 1919 the said Cafe des Ambassadeurs, Incorporated, lessee 
as aforesaid, did not fully and faithfully perform all and every of 
the covenants, stipulations and provisions of said lease, but then be¬ 
came and thereafter remained in default in respect thereof, in this, 
that it became, was and remained in default (a) in the pay" 
27 ment of the agreed monthly rentals; ( b ) in the payment of 
taxes upon the property; and (c) in the matter of making 
payment for the repairs, improvements, alterations and additions to 
the leased premises, in respect whereof mechanic’s lien had been filed, 
or attempted to be filed, against said property in the sum of Four¬ 
teen Thousand Nine Hundred and Seventeen Dollars and Twelve 
Cents, ($14,917.12); and that said lessee, being so in default, as 
aforesaid, the said Warwick M. Hough, lessor, and then owner o 
said property, served written notice upon said lessee, dated June lo, 
1919, and served the same day, of a forfeiture of the lease based, in 
terms upon the certain several defaults hereinabove specifically 
noted^ namely, failure to pay rent, taxes, and the filing of lien against 

the property. 

And this defendant says that, thereupon and thereafter, all rights 
of the said Cafe des Ambassadeurs, Incorporated, as lessee of said 

premises ceased and determined. , 

And having fullv answered, this defendant prays, that the bill ot 
complaint herein be dismissed, and that he may be hence dismissed, 
with his costs in this behalf most wrongfully sustained 

WILLIAM CLABAUGH, 

Trustee in Bankruptcy as Above 

and Party Defendant Herein. 


HOEHLING, PEELLE & OGILBY, 

Attys. for said Defendant. 

District of Columbia, ss : 

Before me, the undersigned, a Notary Public in and for the Dis¬ 
trict aforesaid, personally appeared William Clabaugh, Trustee in 
Bankruptcy of A. Robert Elmore, who, being by me first duly sworn, 

on oath, says: . .... 

28 That the several matters and things stated in the foregoing 

answer by him subscribed upon his own knowledge are true, 
and those therein stated upon information and belief, he believes to 

betrue ‘ WILLIAM CLABAUGH. 

Subscribed and sworn to before me, this 7th day of April, 1921. 
r~ F . T i JEAN SPEAKS, 

L J Notary Public , D. C. 
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Decree Dismissing Bill of Complaint. 
Filed December 14, 1921. 


* * 


* 


* * * * 


4 his cause came on for a final hearing upon the bill of complaint 
and other pleadings filed and proceedings had herein, and thereupon 
plaintiffs adduced evidence in support of their bill of complaint, 
whereupon, upon the conclusion of their case, the defendant, Wil¬ 
liam Clabaugh, as Trustee in Bankruptcy of A. Robert Elmore, 
moved the Court to enter a decree dismissing the plaintiffs’ bill of 
complaint, and, after argument thereof by counsel for the respective 
parties, It is, by the Court, this 14th day of December, 1921, ad¬ 
judged, ordered and decreed, that said bill of complaint be, and tho 
same is hereby, dismissed at the cost of the plaintiffs. 

JENNINGS BAILEY, 

Justice. 

krom the foregoing decree the plaintiffs, in open court, note ani ap¬ 
peal to the Court of Appeals, which is hereby allowed, this 
29 14th day of December, 1921, and the penalty of the under¬ 
taking for costs on said appeal is hereby fixed in the sum of 
One Hundred Dollars, ($100), or, in lieu thereof, a deposit of Fifty 
Dollars ($50) cash in the registry of the Court. 

JENNINGS BAILEY, 

Justice. 

Memoranda. 



January 6, 1922.—Deposit by Andrew Wilson—$50—in lieu of 
undertaking on appeal. 

January 19, 1922.—Time for submission of Statement of Evidence 
extended for the period of thirty days. 

March 8, 1922.—Time for submission of Statement of Evidence 
extended for the period of fifteen days. 

March 21, 1922.—Statement of Evidence submitted, approved and 

filed. 

Assignments of Error. 

Filed April 15,1922. 

******* 

1. The court erred in dismissing the bill of complaint, 

2. The court erred in holding that the plaintiffs had failed to make 

out a case entitling them to relief in equity. 

30 3. The court erred in holding that the real estate described 

in the bill of complaint was not subject to the lien of the 
plaintiffs. 
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4 The court erred in holding tliat the contract entered into be- 
tween the lessee and the plaintiffs under which the plaintiffs re 
modeled the building did not entitle them to a lien on the real 


cst^ttc j 

" 5. The court erred in holding that the plaintiffs were not entitled 

to enforce the mechanic’s lien against the real estate described in 

the bill of complaint. _ . . - 

6. The court erred in holding that the interest of the defendant,. 

Warwick M. Hough and his successor in title of the real estate 

described in the bill of complaint was not subject to the lien of the 

plamtiffs. erred in holding that the contract with the plaintiffs 

for the remodeling of the building, having been made by the lessee 
in possession, the lessor, Warwick M. Hough and his successor in 
title were not liable to the plaintiffs for any part of the unpaid 
balance due them for labor and materials furnished on said 


contract. 


ANDREW WILSON, 
GEO. P. HOOVER, 
Attorneys for Plaintiffs. 


Designation of Record. 
Filed April 15, 1922. 


Morgan H. Beach, Esq., 

Clerk Supreme Court, District of Columbia. 


* 


Sik: 

In making up transcript of record on appeal to the Court of 
Appeals of the District of Columbia in the above entitled 
31 cause you will please include the following: 

1. Bill of complaint and exhibits. 

2. Answer of defendant, x\. Robert Elmore. 

3. Answer of defendant, National Savings & Trust Co. 

4. Memorandum of summons to defendant, V arwick M. Houg , 

returned “Not to be found.” , f , . w 

5. Memorandum, affidavit as to non-residence of defendant, a 

wick M. Hough, and order of publication. 

6. Memorandum, undertaking to release lien. 

7. Order releasing real estate from lien. . 

8. Suggestion of plaintiffs as to bankruptcy of defendant, A. 

Robert Elmore. . . . . 

9. Order making William Clabaugh, trustee m bankruptcy, party 

cl. ft. 

la Answer of defendant, William Clabaugh, trustee in bank- 
ruptcy. 

11. Decree dismissing bill of complaint. . 

12. Memorandum of deposit in lieu of undertaking on appeal. 
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13. Memorandum extending time for submitting statement of 
evidence. 

14. Memorandum of statement of evidence submitted, approved 
and ordered of record. 

15. Assignments of error. 

16. This designation. 

17. Stipulation filed April 20, 1922. 

ANDREW WILSON, 

GEO. P. HOOVER, 
Attorneys for Plaintiffs. 

32 Note.— In making up designation of record the lease at¬ 

tached as an exhibit to the answer of defendant, A. Robert 
Elmore is omitted for the reason that it was offered in evidence upon 
the trial of the cause and it set out as an exhibit constituting a part 
of the statement of evidence. 

Stipulation. 

Filed April 20,1922. 

******* 

It is hereby stipulated and agreed by and between plaintiffs and 
the defendant, William Clabaugh, Trustee in Bankruptcy of A. 
Robert Elmore, through their respective counsel of record, that the 
certain lease entered into under date of May 31st, 1918, by and 
between Warwick M. Hough and Elizabeth G. Hough, as Lessors, 
and Cafe des Ambassadeurs, Inc., as Lessee, which is set forth near 
the beginning of the Statement of Evidence of record herein, was 
duly recorded on the 10th day of June, 1918, in Liber 4069, at folio 
489 et seq., one of the Land Records of the District of Columbia, that 
the fact of such recordation duly appeared in evidence in connection 
with the proof and offer of said lease, but was inadvertently omitted 
from said statement of evidence; and that such fact, as above set 
forth, may be considered by the Court of Appeals, upon the hearing 
and determination of this cause, with the same force and effect as 
though dulv set forth in said Statement of Evidence. 

GEO. P. HOOVER, 

Attorney for Plaintiffs. 
PEELLE & OGILBY, 

Attorneys for Defendant William Clabaugh, Trustee, etc. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 8720.) in Equity, wherein Wil¬ 
liam P. Lipscomb et al. are Plaintiffs and Warwick M. Hough et al. 
are Defendants, as the same remains upon the files and of record 

in said Court. , , ., 

In testimony whereof, I hereunto subscribe my name and attix the 

seal of said Court, at the City of Washington, in said District, this 

3rd day of May, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Cleric. 

M. H./E. W. 

34 Submitted March 21, 1922. 

JENNINGS BAILEY, J. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 37205. 

Wm. P. Lipscomb and Edwin W. Davis, Formerly Copartners, 
Trading as Wm. P. Lipscomb & Company, Plaintiffs, 

vs. 

Warwick M. Hough, A. Robert Elmore, National Savings & 
Trust Companv, a Body Corporate; S. McComas Hawken, Trustee 
in Bankrupted of the fcafe des Ambassadeurs, Incorporated, and 
William Clabaugh, Trustee in Bankruptcy of A. Robert Elmore, 
Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on Tuesday, December 
fi, 1921 before Mr. Justice Bailey the following proceedings were 
had, evidence offered and given, rulings made by the Court, and 
exceptions taken by the plaintiff- and noted by the Court. 

Thereupon to maintain the issues on their part joined, plaintiffs 
offered and read in evidence a certain lease which was marked 
“Plaintiffs’ Exhibit No. 1,” and is in words and figures as follows: 

“Lease. 

“This indenture of lease, made and entered into this 31st day of 
Mav, 1918, by and between Warwick M. Hough and Elizabeth G. 
Hough, hi’s wife, of St. Louis, Missouri, parties of the first part, 
hereinafter designated the Lessors and Cafe des Ambassadeurs, Inc., 
a corporation created and existing under the laws of the State 
35 of Delaware, party of the second part, hereinafter designated 
the Lessee, witneeseth: 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 


23 


“Premises. 

“Section 1. For and in consideration of the rents, covenants and 
conditions hereinafter reserved and entered into, to be paid, executed 
observed and performed by said Lessee, its grantees, assigns, sub¬ 
lessees and legal representatives, said Lessors have granted, demised 
and leased, and do hereby grant, demise and lease unto said Lessee 
its grantees, assigns, sub-lessees and legal representatives, the follow- 

1 5cn u . ec * P ro pert.y situated in the City of Washington, District 
ot Columbia, to-wit: 

0r ‘!m?! Iy0t Twelve (l 2 ).in Square Two Hundred and 
i en j y ' Tw0 (222), contained within the following metes and 
bounds, viz: Beginning for the same at the Northeast corner of 
said lot, and running thence West Thirty-one (31) feet, to the West 
ne of the West vyal of the house on the East part of said lot; 
“, e f So '" 1 ', on I™ of said wall, One hundred and thirtv-one 
> T "° < 2 ) inches, to an alley; thence East Thirtv-one 

(31) feet to the Southeast corner of said lot; thence North" One 

beginning^ 111 ' thlr,y ‘ one 031) feet '" 0 (2) inches, to the point of 

, “Abo part of Original Lot Three (3) in said Square Two Hun- 
dred and Twenty-two (222), contained within the following metes 
and bounds, viz : Beginning for the same on the South line of said 

£ I 12 ’ r " -e r nty :? i , ne i 29 ) feet > four (-1) inches from 

the Southeast corner of said lot Twelve (12) and running thence 

southeasterly on an alley in said square, Seventeen (17) feet - thence 

fivp 8 St S gh Cvt’ N °i rth of East ' T "enty-four (24) feet, six and 
five-eighths (b/s) inches to a point directly South of. and distant 

Five and fifty-nine hundredths (5.59) feet from, the Southeast 
corner of said Lot Twelve (12) ; thence North Five and fifty- 
n 1 ii el i u n d re< i * hs (5.59) feet to the Southeast corner, of said 

, . T , r '\ e !'’ e O 2 ) 5 and thence West on the South line of said 

Lot Twelve (12), Twenty-Nine (29) feet, four (4) inches to the 
point of beginning. 

On which said lots and parcels of ground are now improvements 
known as No. 1416 H Street, Northwest, 

To have and to hold said demised premises with all improve¬ 
ments, rights and appurtenances thereto belonging unto said Lessee 
its grantees, assigns, sub-lessees and legal representatives to be used 
tor a first class restaurant only, by Lessee or anyone claiming bv 
through or under it, for the term, on the conditions, and subject to 
the provisions hereinafter set forth. 


Term. 


“Section 2. The term of this lease shall be for the period of five 
beginning on the First day of .Tune, 1918, and terminating 
on the 31st. day of May 1923; provided, however, that if notice, in 

/QAx n ^ u i )e ? ve rt n hy the Le??ee t0 the Lessor at least Ninety 
(90) days before the *>lst day of May, 1923, of its desire to have the 
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lease extended for another period of Five (5) years, it will be so ex¬ 
tended until the 31st day of May, 1928; provided that at the time 
of the giving of such notice the lessee shall not be in default with 
reference to any payments, covenants or conditions required by the 
terms of this lease to be observed by it; and provided further, that 
if this lease shall have been so extended for a period ending May 
31st. 1928. the said Lessee shall have the further option of haying 
it extended for a further period of five (5) years ending on the 31st 
dav of May 1933, provided that notice, in writing, of its desire so 
to ‘ extend said lease shall have been given to the Lessors at 
least ninety (90) days before the 31st day of May, 19-8, and 
37 the Lessee shall not then be in default with reference to any 
rents, covenants or conditions required of it to be performed 
by the provisions of this lease. 


Rental. 

“Section 3. The annual rental hereby reserved, and which said 
Lessee for itself, its grantees, assigns, sub-lessees and legal representa¬ 
tives. covenants and agrees to pay or cause to be paid unto the said 
Warwick M. Hough, "one of said Lessors, his grantees, assigns, or 
legal representatives for the use of said premises for and during the 
first five (5) vear period which terminates on the 31st day of May, 
1923, shall be for the sum of six thousand three hundred ($b,300) 
dollars per annum, which said rental shall be paid in equal monthly 
installments of five hundred and twenty-five ($525) dollars each, 
on the first day of each and every calendar month during the term, 
commencing on the First day of June, A. D. 1918. 

“The annual rental to be paid for the second period of five (o) 
years, should the lease be extended for said second period of five 
(5) Vears. as hereinbefore provided, shall be the sum of seven 
thousand three hundred and fifty ($/,350) dollars per annum, for 
each and everv vear of said period, commencing on the first day of 
June 1923 and ending on the 31st day of May,1928, in 
monthly installments of six hundred and twelve dollars and titty 
cents ($612.50), commencing with the first day of June, 1923; and 
the annual rental hereby reserved for the third period of five (5) 
year? should the lease be so extended to May 31st, 1928, and further 
extended as hereinbefore provided to May 31st, 1933, shall be the 
sum of eight thousand four hundred ($8,400) dollars per annum 
for'the full period of said third five (5) year period, said 
38 rental payment to be made in equal monthly installments of 
Seven hundred ($700) Dollars on the first day of each and 
every calendar month during said term, commencing on the first 

dav of June, 1928. ,,, 

“The rent hereby reserved shall be paid by the Lessee to W ar¬ 
wick M. Hough, or such agent for collecting the same as Warwick 
M. Hough, one of the said Lessors may from time to time designate 
in writing to the Lessee; but if neither the said Hough nor his suc¬ 
cessor in estate, nor his duly accredited agent and representative 
authorized to receive and receipt for the rental due hereunder can 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 25 

be found in the City of Washington. D. C., then, and as often as 

that condition arises, and so long as the same exists, the Lessee and 
its successors in estate shall pay the installments of rent as they 

EtonlTr/w P®y a ^ e hereunder to the American National 

tn f Washington, D. C., or its then successor, in trust for and 

e credit and at the risk of said Warwick M. Hough or hi 9 

representative or successor in estate. g 19 

“If any monthly installment shall not be paid when the same 

thpn"fifo" 1 " 1 ani ] a n k 1 Ien ' anl un P aid for longer than five (5) davs 
then the same shall bear interest at the rate of Six (6%) per cent 

per annum, commencing with the first day of the month in which 
said payment is payable, until the same shall be paid 

i k VI ?u t the fa ® t that Jt is a P art of the consideration of this 
ease by the Lessors that the Lessee is to immediately commence to 
make certain repairs, alterations and additions to the buildings and 

fiT?W e ?lt n ° W T" ‘ he P remlses > the lessors agree that for the 

Inne th |0i8 th mon ,‘, hs ? f the commencing the first day of 

June, 1918, they will rebate to the Lessee the sum of two hundred 

and sixty-two and a half ($262.50) dollars a month. Inasmuch a< 
there is now pending in the Supreme Court of the District of 
Columbia a certain condemnation proceeding known therein 
39 as District Court No 1123, affecting Lot 3 of the aforesaid 
riurt . demised premises, the Lessors agree that in the event such 
part of the demised premise- shall be taken under condemnation pro- 
the Lessors will abate to the Lessee on account of the annual 
rental from the time Lessee is dispossessed of that portion of the 
premises, a sum equal to six (6%) per cent of the amount of money 
paid to the Lessors on account of the land condemned: and the 
-essors will pay to the Lessee the full amount of monev paid to 

the Lessors on account of the condemnation of anv improvements on 
said premises. v 

Building. 

“Sec. 4 The Lessee covenants that it will forthwith upon the 
delivery of possession of it by Lessors of the aforesaid premises and 
at \ ts jj -I ?. cost an d expense, make repairs, improvements, alterations 
a ," d ad dihons to the present building on the premises, according to 
the architectural plans of Mr. de Sibour, identified bv the signatures 

t l,a ' le ml aK M - Housli and the Lessee, at a cost of not less 

than Thirty-five Thousand ($35,000) Dollars, and that it will dili- 
gently prosecute said improvements and alterations to completion 
within the shortest possible time, and the said Lessee coincident with 
the execution of this Lease and as a part thereof, shall deliver to 
the said Lessor its bond in the sum of Fifteen Thousand ($15 000) 
Dollars to guarantee the completion of said proposed alterations 
improvements, repairs and additions free from all mechanics’ liens 
and other charges whatsoever; and deposit with the National Savings 
and Trust Company of Washington, D. C., the sum of Thirtv-five 
Thousand ($3o,000) Dollars in cash to be by the said Trust ‘Com¬ 
pany disbursed, for the payment of said improvements and altera- 

4—3816a 
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tions in accordance with the terms and of an escrow Contract of even 
date herewith between it and the parties hereto. 

“In building any additions or extensions, or in making any re¬ 
pairs to the present building on said demised Premises, said Lessee 
may exercise all the privileges and rights to which the Lessors or 
either of them are entitled under and by virtue of an agreement be¬ 
tween them and Samuel W. Woodward for the use of the wall of the 
Woodward Building, which agreement is dated the 20th day of No¬ 
vember, 1913, and was recorded on the 24th day of November, 1913, 
in Liber No. 3680, Folio 73, of the records of the District of to- 

lumbia. 

Nuisance, etc. 


40 “Section 5. The Lessee shall not use, or permit any one 

else to use the demised premises, or any part thereof, for any 
purpose especiallv hazardous, whereby the insurance thereon may be 
vitiated or rendered void or impair the obtaining theron of insur¬ 
ance in the full amount hereinafter provided; and Lessee will not 
permit or allow any nuisance or waste on the demised premises and 
will abate and remove anv nuisance thereon, and will conform to all 
police and sanitary regulations, now or hereafter created bv any 
law or ordinance, and will pay the expense of said abatement and 
removal, and will comply with all police and sanitary laws and all 
laws or ordinances now or hereafter in force in reference to the erec¬ 
tion maintenance and construction of buildings, and to the main¬ 
tenance and construction of buildings, and to the maintenance an 
construction of all safeguards to the public and occupants and in¬ 
mates of any part of the building or buildings on said premises. 


Insurance, etc. 

“Section 6. The Lessee further covenants that it will keep the 
present building on the demised premises insured for the-benefit ot 
Warwick M. Hough, one of the said Lessors, and the Cafe de? Am- 
bassadeurs, Inc., payable to the said Hough and the said Cafe as then 
respective interests'mav appear, for the full term of the lease, and 
for anv extension thereof, in the sum of not less than Fifteen Thou¬ 
sand ($15,000) Dollars against loss or injury by fire in companies 
approved bv said Lessor: and when the improvement- which the 
Lessee is obligated to make are completed, the Lessee shall > n ^ease 
said insurance to the sum of not less than Forty Thousand ($40,- 
000) Dollars against loss or injury by fire, and to the sum of not less 
than Twenty Thouand ($20,000) Dollars against loss or injury by 
tornado, lightning, cyclone or wind storm, provided msur- 
41 ance to those amounts can be obtained; if not, then the larg¬ 
est amounts obtainable. Said policies of insurance when 
taken out shall be delivered to and remain in the custody of the 
sflid Lessor. 

“In case of a partial or total destruction of the building, improve¬ 
ments and additions on said demised premises by fire, lightning, 
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tornado, cyclone, wind storm or other casualty, such damage or de- 
struction shall be forthwith repaired and restored bv Lessee to the 

™ n , dlt '°? 11 W ?j ln bef ; jre , such damage was done, and the cost 
theieof shall be paid out of the proceeds of the policy or policies 

of insurance applicable thereto; but in the event the proceeds of such 
policy or policies of insurance applicable thereto are insufficient for 
that purpose, the deficiency shall be paid by said Lessee, which de¬ 
ficiency so to be paid by said Lessee shall be first expended and paid 
out before any part of the proceeds of such policy or policies ap¬ 
plicable thereto shall be used. In the event said Lessee shall fail to 
give notice to Lessors in writing within thirty (30) days after such 
hre or loss of its intent to rebuild, all of such insurance money shall 
then become the property of Lessors and all interest of'Lessee 
therein shall c-ase and determine, and this lease shall also be termi- 
nated at the option of the lessee. 

“And Lessee also covenants that it will pay promptly when due. 
a premiums maturing upon the policies of insurance hereinabove 
provided for ; and in the event of failure of said Lessee to so Insure 
the building and improvements as hereinabove provided, and pav 
all premiums as aforesaid, the said Lessors or either of them, may, 
at his or their option advance and pay such premium and effect such 
insurance, and all sums of money so paid with interest thereon from 
the time of their payment, at the rate of Six (6%) per cent per an- 
num shall be repaid by Lessee or its legal representatives 
4z under the same terms and conditions, and subject to the same 
(( penalties as the rental hereinabove reserved. 

. ^ ^ t ^ ta 1 ned respecting the building of 

any additions or improvements to or upon the buildings now upon 
the demised premises, or respecting the building of any new buiid- 
mg upon such premises shall be construed to confer on Lessee, its 
successors or assigns, any right or authority, express or implied to 
impose or permit to be imposed, a mechanics’ lien or other lien or 
charge upon the fee of said demised realty, or on the remainder or 
reversionary interests of Lessors in said demised realty 


Taxes. 

“Section 7. Said Lessee covenants that it will pay as and when thev 
matine and become payable, all taxes, levies, charges and assess¬ 
ments, general and special, assessed, levied or imposed on said de¬ 
mised realty, and all improvements thereon, or upon the income, 
rents or profits arising therefrom during the term of this lease to the 
extent of the normal tax thereon. In case of failure of Lessee to pav 
any and all such taxes, levies and assessments promptly when due 
and payable, said Lessors, or either of them, at his or their option, 
may ad\ance and pay the same and any and all sums of money so 
paid in discharge of such taxes, levies and assessments with interest 
thereon from the time of their payment at the rate of six (6%) per 
cent per annum, shall be repaid by said Lessee or its legal representa¬ 
tives under the same terms and conditions, and subject to the same 
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penalties as the rental hereinabove reserved. As between Lessors 
and Lessee the public books of account shall be conclusive evidence 
of the legality and regularity of such taxes and the liability of such 
property therefor, but the Lessee is expressly reserved the right to 
contest as against the Government all such tax assessments. 

43 Repairs. 

“Section 8 . The said Lessors reserved and are accorded the right 
and privilege to make a)l reasonable examinations of any building 
or buildings on said demised premises while in course of erection an 
when and after erected, during the existence of this lease, and for 
that purpose at reasonable times, they, or their agents shall have the 
right to enter said demised premises, and whenever the same shall 
reasonably be in need of tpairs and said Lessee shall fail for thirty 
(30) days after notice given it in writing to make such repairs, the 
said Lessors shall have the right to do so, and the cost and expense 
of such repairs with interest from the time of their payment at the 
rate of six (%) per cent per annum shall be charged against Lessee, 
payable bv it and may he collected under the same terms and con 
ditions as the rental herein reserved, and default in payment thereot 
shall subject Lessee to the same obligations and liabilities as though 
said amounts were reserved as rentals. 

Personal Injury. 

“Section 9. The Lessee covenants that it will during the term of 
this lease, indemnify and save Lessors harmless against and from 
anv and all damage growing out of any injury or wrong done to or 
suffered by any person or persons by reason of any detect or im¬ 
perfection in the sidewalk, area, building or improvements of any 
building or buildings on said demised premises or negligences dur¬ 
ing construction, repairing or reconstruction thereof, or failure to re¬ 
pair same, or negligence in the operation of any machinery in said 
demised premises, and will, at its own cost, defend any suit or sui & 
brought therefor against Lessors, or either of them, and pay all rea¬ 
sonable attorneys’ fees, cost and expenses by them or him 
44 incurred therein. 


Warranty. 

“Section 10. Said Lessors hereby covenant that at the time of the 
delivery of this indenture of lease, they are well seized in fee title 
to said premises and have good right and legal authority to lease 
same in manner and form above provided, and that said premises 
are clear and free of all incumbrances whatsoever, except a party 
wa ii agreement as granted in deed from John F. Ivee and wife to Ira 
Harris^recorded^idy 6 th, 1864, in Libor N. C. T. 39, Folio 233 of 
the land records of the District of Columbia, and as granted in the 
contract between these Lessors and Samuel W. Woodward herein 
before referred to, and that they or their heirs, executors and assigns 
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will deliver the use and peaceable possession of said premises to the 
Lessee, its successors and assigns on the first day of June, 1918, and 
if not on that date, or by June 15th, 1918, then this lease shall be 
void at the option of the Lessee. 

“And the said Lessors hereby further covenant that the said 
Lessee, paying the rent herein reserved, and performing and keeping 
all and singular the covenants, conditions and agreements on its 
part to be kept and performed, shall and may peaceably and quietly 
use, occupy, and enjoy the said premises and every part and parcel 
thereof for and during the term hereby created and granted and any 
renewals thereof, without any hindrance, molestation, or interruption 
whatsoever from any person or persons whomsoever lawfully claim' 
ing under the said Lessors. 

Peaceable Possession. 

“Section 11. At the end of this lease, whether by expiration of 
time, or forfeiture or otherwise, all improvements on said demised 
premises shall become the property of said Lessors, their 
45 heirs, assigns or legal representatives, and said Lessee or its 
successors in estate shall surrender and deliver to said Lessors, 
their heirs, assigns and legal representatives, quiet and peaceable 
possession of said premises in as good condition as the aforesaid con¬ 
templated improvements and additions were when made and erected 
on said demised land, ordinary wear and tear alone from good, 
careful and reasonable uses excepted, and will pay double rental 
estimated at the rate hereinabove provided for from the day such 
possession is withheld by said Lessee or anyone claiming under it, 
until possession is obtained by Lessors. Provided that should this 
lease expire by any other reason than by a forfeiture caused by the 
fault of the Lessee, three chandeliers and all furniture, appliances, 
kitchen equipment, and personal property placed in or on the 
premises by the Lessee shall be and remain the property of the 
Lessee. 

No Waiver. 

“Section 12. No waiver of any forfeiture by acceptance of rent or 
otherwise, shall operate as a waiver or have the effect to waive any 
subsequent cause of forfeiture or breach of any of the terms, covenants 
or conditions of this lease. 

Re-entry and Forfeiture. 

“Section 13. Said Lessee for itself, its successors, grantees, assigns 
and legal representatives, hereby covenants and agrees that it will 
fully and faithfully perform all and every of the covenants, 
stipulations and provisions hereinabove set forth, and in the event of 
its failure, refusal or neglect to fully observe, keep or perform any or 
all of them, said Lessors or their heirs, assigns or legal representatives 
at their option, may declare this lease forfeited and enter on said 
premises and take possession thereof, including any and all improve- 
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ments or additions and furnishings and all rights and interests 
46 of Lessee and of all persons claiming hv, through or under 
it in said demised premises under this lease (except as 
mentioned in Section 14 hereof), and the lease shall thereupon 
cease and terminate; and it shall not be nec e. < \ to 
forfeiture for non-payment of rent that Lessors shall demand the 
exact sum due; only, provided the sum demanded is not in excess 
of the amount due; provided, however, that before Lessors shall 
re-enter said demised premises or forfeit this lease, they or their 
heirs, legal representatives or assigns, shall first give notice, in 
writing, to Lessee, its grantees, assigns, successors, or legal 
representatives, not less than thirty (30) days before such re-entry 
or forfeiture, setting forth the reason for which such re-entry or 
forfeiture is sought to he made, by delivering a copy of such notice 
to the Lessee, its grantees, assigns, sub-lessees or successors in interest, 
or to any one representing them or either of them, or in possession 
of the premises of 1416 H Street, in the City of Washington, D. C., 
or by posting such notice prominently upon the front of the build¬ 
ing on said demised premises, and it there be no building then by 
posting same on said demised premises thirty (30) days prior to 
such re-entrv; and in case the Lessee, its successors, grantees, assigns, 
sub-lessees or legal representatives, shall within thirty (30) days from 
the delivery or posting of such notice as hereinbefore provided comply 
with said agreements or covenants in such notice alleged to bo 
broken, including all the expenses of such posting and publications, 
then the right of forfeiture shall be abated and such re-entry shall 
not be made on account of the breach or breaches in said notice 

assigned. 

Furniture. 


“Section 14. The said Lessors for themselves, their heirs, assigns or 
legal representatives, hereby waive as against Gimbel 
47 Brothers of Philadelphia, all claim or claims and rights to a 
landlord’s lien as against the furniture and property furnished 
or to be furnished by Gimbel Brothers, to outfit the building to be 
erected or remodeled on the demised premises as a Cafe, to the extent 
only that it may be necessary to give said Gimbel Brothers a first 
lien upon said articles or so much thereof as is necessary to secure the 
balance of the purchase price thereon, provided that the time for 
the making of any of the payments for such furniture or property 
shall not be extended beyond ‘the tenth day of March, 1912, without 
the written consent of said Lessors; and provided further, that the 
lien of the said Gimbel Brothers shall not apply to any furniture or 
property the removal of which would work any damage or deface¬ 
ment to the building in which it has been placed, unless said Gimbel 
Brothers should repair such damage or defacement. 


Option to Purchase. 

“Section 15. In consideration of the full compliance and observance 
by the Lessee, its assigns or legal representatives, with all the 
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covenants, agreements and conditions hereinbefore set forth, and 
the prompt payment of rent according to the terms hereof, and 
provided no rightful forfeiture has been declared by the Lessors 
the Lessee, its assigns or legal representatives shall have the right at 
fP"' *’ me within the first five (5) years of this lease to purchase 
~J. abo '„ e , described property at the price of One Hundred and 
t “teen Thousand Dollars, cash, by giving a notice of not less than 
t"'o (z) lull calendar months of its intention to purchase, the title 
to the same in the Lessors to be good of record, except as affected bv 
the party wall agreement hereinabove referred to, any condemnation 
proceeding 8 , and such liens or incumbrances as Lessee is 
48 obligated to pay and remove, and to be otherwise free of all 
incumbrances placed upon the property by said Lessors, their 
heirs, assigns or legal representatives. 

“Section 16. It is mutually agreed and covenanted that this lease 
shall be binding upon and inure to the benefit of the heirs, personal 
representatives, successors and assigns of the respective parties 
hereto. r 

“In witness whereof said parties of the first part have hereunto 
set their hands and seals, and said Lessee has caused this instrument 
to be executed in its corporate name by its president thereunto duly 
authorized by its Board of Directors, and its corporate seal to be 
hereimto affixed attested by its secretary, all done in duplicate in 
said City of \\ ashinbton. D. C. the day and vear first above written 

WARWICK M. HOUGH, [seal 1 ’ 

ELIZABETH G. HOUGH, [seal.] 

L 6SSOTS 

CAFE DES AMBASSADEURS, INC 
By JEAN SOVRANI, 

President. 

Attest * 

ALEXANDER HIRSH, 

Secretary. 


“District of Columbia, ss: 


I, Bessie B. Sheehy, a Notary Public in and for the District of 
Columbia, do hereby certify that Warwick M. Hough and Elizabeth 
G Hough his wife, parties to a certain Deed bearing date on the 
l dlst day of May, 1918, and hereunto annexed, personally appeared 

I before me. in said District, the said Warwick M. HouglTand Eliza- 

| beth G. Hough, his wife, being personally well known to me as the 

persons who executed the said Deed and acknowledged the same to 
be their art and deed. 


49 


And I also certify that before me personally appeared in 
said District Jean Sovrani, personally well known to me as the 

t President of the Cafe des Amhassadeurs. Inc., a corporation created 
and existing under the laws of the State of Delaware, party to the 
annexed Deed hearing date on the 31st dav of May, 1918 and ac¬ 
knowledged that he had signed the said Deed in the name of the 

~~~ 
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was duly authorized thereto hy resolution of the Board of Directors 
of said Company ; and he did further acknowledge the said Deed to 
be the act and deed of the said Cafe des Ambaseadeurs, Inc. 

“In testimony whereof 1 have hereunto set my hand and notarial 
seal on this 31st day of May, 1918. 

BESSIE B. SHEEHY, 

Notary Public, D. C.” 

Thereupon plaintiffs offered and read in evidence a certain agree¬ 
ment, marked “Plaintiff’s Exhibit No. 2”, which is in words and 
figures as follows: 

Escrow Contract. 

“This indenture, Made and entered into in triplicate, this thirty 
first day of May, A. D.. 1918, by and between The National Savings 
and Trust Company, of the City of Washington, D. C., party of the 
first part, Cafe des Ambassadeurs, Inc., a corporation created and 
existing under the laws of the State of Delaware, party of the second 
part, and Warwick M. Hough, of St. Louis, Missouri, party of the 
third part, witnesseth: 

“That whereas, the party of the second part, has this day leased 
from the party of the third part the premises known as 1416 H 
Street, in the City of Washington, D. C., and as part consideration 
thereof has agreed to erect certain improvements and additions to 
the improvements now on said premises, at a cost of not less 
50 than $35,000.00. and by the terms of said ease is obligated 
to guarantee to the party of the third part the completion of 
said premises and additions without delay and free from all claims, 
demands, judgments, liens, and mechanics’ liens, damages, costs 
and fees of every description, incurred in suit or otherwise, that 
may be had against said party of the third part, or against the build¬ 
ing or improvements to be put upon said property, as aforesaid; 
and as a partial means of guaranteeing the fulfillment of said con* 
tract, has deposited with the party of the first part the sum of $35,- 
000 .00, receipt of which by the party of the first part is hereby ac¬ 
knowledged, which sum is to he held by it without interest and is to 
be paid out as hereinafter indicated; 

“Now. thereore. Tn consideration of the premises and the sum of 
$50.00 paid to the partv of the first part, receipt of which is hereby 
acknowledged, the party of the first hereby covenants and agrees 
that it will not pay out any part of said money until after it has 
been shown receipted vouchers of W illiam P. Lipscomb & Company 
as contractors for tlie aforesaid improvements, duly audited and ap¬ 
proved by the Architect, J. H. de Sibour. or his authorized agent, 
establishing that $5,000,000 worth of said improvements have been 
furnished bv the said contractor and paid for by the said party of 
the second part; after which said party of the first will pay out said 
sum of $35,000.00 onlv upon certificate of the architect, J. H. de 
Sibour or his authorized agent; and that in default of the comple¬ 
tion of said building and improvements, or default for more than 


W. P. LIPSCOMB ET AL. VS. W. M. HOUGH ET AL. 33 

ten days in the payment of any rent due from the party of the 
second part to the party of the third part, and notice thereof in 
writing having been given to the party of the first part by the party 
of the third part, said party of the first part will pay over 
ol any balance in its hands to the party of the third part 
And upon the payment by the party of the first part of the 
final certificate of the architect or his duly authorized agent and 
the presentation to him of satisfactory evidence that there are no 
liens or claims against such property or the improvements thereon, 
then if there shall be any balance remaining in said deposit, the said 
balance shall be the property of and shall be forthwith paid over 
to the party of the second part. 

“And if the party of the first part shall be put to any necessary 
cost or expense, including reasonable attorney’s fees, through the 
default of the party of the second part in connection with the dis¬ 
bursement of said sum, the party of the second part agrees that it 
will indemnify and save harmless the said party of the first part 
on account thereof and in default thereof, it shall be taken out of 
the fund. 

And if the party of the first part shall be put to any necessary 
cost or expense, including reasonable attorney’s fees, through the 
default of the party of the third part in connection with the dis¬ 
bursement of said sum, the party of the third part agrees that he 
will indemnify and save harmless the said party of the first part 
on account thereof. 

THE NATIONAL SAVINGS & 
TRUST PO 

By WILLIAM D. HOOVER, 

CAFE DES AMBASSADEURS, 
Inc., 

By JEAN SOVRANI, 

President. 

WARWICK M. HOUGH.” 

Thereupon further to maintain the issues on their part joined 
plaintiffs called as a witness Edwin W. Davis, who testified as fol¬ 
lows : 

I was a member of the firm of Wm. P. Lipscomb & Co., 
52 which firm was composed of William P. Lipscomb and my¬ 
self; the firm engaged in contracting and building and was 
so engaged on or about the 31st day of May, 1919; at or about that 
time we entered into a contract for making alterations and improve¬ 
ments to the building known as 141G H Street, N. W.; I have the 
contract with me: I am familiar with the signature of Mr. Lipscomb 
at the end of the agreement; I was not present when the agreement 

I vas signed; I have not seen the signature of the other contracting 
party. 


5—3816a 
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Thereupon the said agreement was produced by the 
offered and read in evidence, marked “Plaintiffs Exhibit No. i 

and is in words and figures as followsi: ..... 

“This agreement, made the thirty first day ot May in the yeai one 
thousand nine hundred and eighteen by and between \V illiain I 
Lipscomb & Edwin W. Davis of M aslnngton, D. C. trading as Wil 
Ham P. Lipscomb & Co. party of the first part (hereinafter desig¬ 
nated the contractor), and Cafe des Amba^adeurs 
Delaware, lessee, of premises known as 1416 H Street, Northwest, 
Washington, D. C. party of the second part (hereinafter designate 

^“Witnesseth that the Contractor, in consideration of the agree¬ 
ments herein made bv the Owner, agree with the Owner as follows: 

“Article I The Contractor shall and will provide all the materials 
and perforin all the work for the additions and alterations to 
premises 1416 H Street. Northwest Washington, D. C. as shown on 
the drawings and described in the specifications prepared by J. H. 
de Sibour, Architect, which drawings and specifications are identi e 
by the signatures of the parties hereto, and become hereby a part 

° £ “Art C °II tr i l t'is understood and agreed by and between the parties 
hereto that the work included in this contract is to be done under 
the direction of the said Architect, and that his decision as 
kq * 0 the true construction and meaning of the drawings an 
specifications shall be final. It is also understood and agreed 
bv and between the parties hereto that such additional drawings and 
explanations as mav be necessary to detail and illustrate the work to 
be done are to be' furnished by said Architect, and they agree to 
conform to and abide by the same so far as they may be consistent 
with the purpose and intent of the original drawings and specific - 

tl0 “It^further 'understood and agreed by the parties hereto that 
any and all drawings and specifications prepared for the purposes 
of this contract bv the said Architect are and remain his prope >, 
and that all charges for the use of the same, and for the sen ices o 
4rchitect, are to be paid by the said Owner. 

“4rt III No alterations shall be made in the work except upon 
written* order of the Architect; the amount to be paid by the owner 
or allowed bv the Contractor by virtue of such alterations to be stated 
in said order. Should the Owner and Contractor not agree as to 
amount to be paid or allowed, the work shall go on under the order 
required above, and in case of failure to agree, the determination 
of^said amount shall be referred to arbitration, as pro\ided for in 

^The C contractor shall provide sufficient, safe and proper 
facilities at'all times for inspection of the work by the Architect or 
his authorized representatives; shall, within twenty-four hours after 
receiving written notice from the Architect to that effect, P roce ^ 
[o remove from the grounds or buildings all materials condemned i 
bv him whether worked or unworked, and to take down all portions 
of the work which the Architect shall by like written notice con- 
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demn as unsound or improper, or as in any way failing to 

54 conform to the drawings and specifications, and shall make 
good all work damaged or destroyed thereby. 

Art. V. Should the Contractor at any time refuse or neglect to 
supply a sufficiency of properly skilled workmen, or of materials for 
the proper quality, or fail in any respect to prosecute the work with 
promptness and diligence, or fail in the performance of any of the 
agreements herein contained, such refusal, neglect or failure being 
certified by the Architect, the Owner shall be at liberty, after three 
days written notice to the Contractor, to provide any such labor or 
materials, and to deduct the cost thereof from any money then due 
or thereafter to become due to the Contractor under this contract; 
and if the Architect shall certify that such refusal, neglect or failure 
is sufficient ground for such action, the Owner shall also be at liberty 
to terminate the employment of the Contractor for the said work and 
to enter upon the premises and take possession, for the purpose of 
completing the work included under this contract, of all materials, 
tools and appliances thereon, and to employ any other person or 
persons to finish the work, and to provide the materials therefor; 
and in case of such discontinuance of the employment of the Con¬ 
tractor they shall not be entitled to receive any further payment 
under this contract until the said work shall be wholly finished, at 
which time, if the unpaid balance of the amount to be paid under 
this contract until the said work shall be wholly finished, at which 
time, if the unpaid balance of the amount to be paid under this 
contract shall exceed the expense incurred by the Owner in finishing 
the work, such excess shall be paid by the Owner to the Contractor; 
but if such expense shall exceed such unpaid balance, the Contractor 
shall pay the difference to the Owner. The expense incurred by the 
owner as herein provided, either for furnishing materials or for 
finishing the work, and any damage incurred through such 

55 default, shall be audited and certified by the Architect, whose 
certificate thereof shall be conclusive upon the parties. 

“Art. VI. The Contractor shall complete the several portions, and 
the whole of the work comprehended in this Agreement by and at 
the times hereinafter stated, to wit: 

“On or before September 1st. 1918. 

“Art. VII. Should the Contractor be delayed in the prosecution 
or completion of the work by the act, neglect or default of the Owner, 
of the Architect, or of any other contractor employed by the Owner 
upon the work, or by any damage caused by fire or other casualty 
for which the Contractor — not responsible, or by combined action 
of workmen in no way caused by or resulting from default or col¬ 
lusion on the part of the Contractor, then the time herein fixed for 
the completion of the work shall be extended for a period equivalent 
to the time lost by reason of any or all the causes aforesaid, which 
extended period shall be determined and fixed by the Architect; but 
no such allowance shall be made unless a claim therefor is presented 
in writing to the Architect within forty-eight hours of the occurrence 
of such delay. 

“Art. VIII. The Owner agrees to provide all labor and materials 
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essential to the conduct of this work not included in this contract 
in such manner as not to delay its progress, and in the event of 
failure so to do, thereby causing loss to the Contractor, agree that 
they will reimburse the Contractor for such loss; and the Contractor 
agree- that if they shall delay the progress of the work so as to cause 
loss for which the Owner shall become liable, then they shall reim¬ 
burse the Owner for such loss. Should the Owner and Contractor 
fail to agree as to the amount of loss comprehended in this Article, 
the determination of the amount shall be referred to arbitra- 


56 tion as provided in Art. XTI of this contract. 

“Art. IX. It is hereby mutually agreed between the parties 
hereto that the sum to be paid by the Owner to the Contractor for 
said work and material shall be tiie actual cost thereof plus a build¬ 
er's commission of 7%% this actual cost which, actual cost, plus 
the commission herein aforesaid, the contractor herein approxi¬ 
mately estimates to be the sum ot Forty Thousand Dollars ($40,- 
000.00) subject to additions and deductions as hereinbefore provided, 
and that such sum shall be paid by the Owner to the Contractor, in 
current funds, and only upon certificates of the Architect, as follows. 

“On or about the first of each calendar month after the work has 
commenced, the contractors shall submit to the Architect, receipted 
vouchers, covering the amount of their requisition. These vouchers 
will be audited by the Architect and if correct and approved by the 
Architect, payment will be made the contractor to the amount of 
97%% of said vouchers, the remaining 2%% together with the 
builders commission of 7% per cent before mentioned being re¬ 
tained for final payment; provided however that the contractor will 
pay for in full and carry to the final completion of the work con¬ 
templated herein, the first $5,000 in amount of vouchers, on which 
they shall receive* 6% interest until the same are paid, and the owner 
agrees to pav same upon the Architect’s final certificate. 

“The final payment shall be made within thirty days after the com¬ 
pletion of the work included in this contract, and all payments shall 
be due when certificates for the same are issued. 

“If at any time there shall be evidence of any lien or claim for 
which, if established, the Owner of the said premises might 

57 became liable, which is chargeable to the Contractor, the 
Owner shall have the right to retain out of any payment then 

due or thereafter to become due an amount sufficient to completely 
indemnify — against such ilen or claim. Should there prove to be 
any such claim after all payments are made, the Contractor shall 
refund to the Owner all moneys that the latter may be compelled to 
pay in discharging any lien on said premises made obligatory in 

consequence of the Contractor’s default. 

“Art. X. It is further mutually agreed between the parties hereto 
that no certificate given or payment made under this contract, ex 
cept the final certificate or final payment, shall be conclusive evi¬ 
dence of the performance of this contract, either wholly or in part, 
and that no payment shall be construed to be an acceptance of de¬ 
fective work or improper materials. 

“Art, XI. The Owner shall during the progress of the work main- 
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tain insurance on the same against loss or damage by fire, the policies 
to cover all work incorporated in the building, and all materials for 
the same in or about the premises, and to be made payable to the 
parties hereto, as their interest may appear. 

“Art. XII. In case the Owner and Contractor fail to agree in re¬ 
lation to matters of payment, allowance or loss referred to in Arts 
m or VIII of this Contract, or should either of them dissent from 
the decision of the Architect referred to in Art. VII of this contract, 
which dissent shall have been filed in writing with the Architect 
within ten days of the announcement of such decision, then the mat¬ 
ter shall be referred to a Board of Arbitration to consist of one person 
selected by the Owner, and one person selected by the Contractor, 
these two to select a third. The decision of any two of this Board 
shall be final and binding on both parties hereto. Each party 
58 hereto shall pay one-half of the expense of such reference. 

“Art. XIII. The memorandum hereto attached and identi¬ 
fied by the initials of the parties hereto become thereby a part of this 
agreement. 

“The said parties for themselves, their heirs, successors, executors, 
administrators and assigns, do hereby agree to the full performance 
of the covenants herein contained. 

“In Witness Whereof, the parties to these presents have hereunto 
- et their hands and seal, the day and year first above written. 
(Signed) WM. P. LIPSCOMB & CO. 

[Corporate Seal, Cafe des Ambassadeurs, Inc.] 


In Presence of: 


CAFE DES AMBASSADEURS, INC., 
By JEAN SOVRANI, 

P r€S 

ALEXANDER HIRSH, 

Secy. Sc Treas. 


W. A. GARRETT, 

As to Both.” 


i 



(The memorandum referred to in Article XIII reads: 

“Art. XIV. It is mutually understood and agreed that the owner 
reserves the right to change the general interior finish and decora¬ 
tion of the building, it being impossible at this time to specify the 
actual materials or determine the decorative scheme until the work 
reaches the stage where those items can be finally determined. 
(Signed) W. P. L. 

C. de A., INC., 

J. SO. 

A. H.” 

The witness, Edwin W. Davis, resuming, testified, I have the blue¬ 
prints of the plans under which the work was done; before this con¬ 
tract was entered into I met Mr. Hough on two occasions; I 
59 am not positive of that, I do not know whether I met him 
more than that or not; the first time I met him was in the 
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office of Swingle & Swingle in the Evans Building, I think it was, 
and the next time I remember meeting him on 14th ^treet ; 1 have 
no recollection of meeting him at any time in the office of Mr. de 
Sibour the architect; before the contract was entered into at the 
time of my meeting with Mr. Hough on 14th Street the question o 
the proposed alterations to the building at 1416 H Street, N. V\ . 
came up—we stopped and talked about the alterations; this was pie- 
vious to May 31, 1918, but 1 do not know just what time, I have not 
anv recollection of the date; as to when I was first introduced into 
the subject of the contemplated alterations to the building at 141b 
H Street, it was some time before May 31, 1918 ; we made a number 
of estimates, covering some period of time, before they came down 
to any real work, and a number of other people made estimates, too, 

I think; I cannot give the approximate time when I first saw Mr. 
Hough on the occasions that I have spoken of; mv best recollection 
is I think it was sometime during the month of May; when I met 
him in the office of Swingle & Swingle I do not think I had any 
conversation with him; they were talking with Swingle & Swingle 
and Mr. Sovrani and I were there but whether I took any part in 
what was said, I do not know; I think they were talking about the 
question of the bond; I do not know what was said; when 1 met Mr. 
Hough on the street, it was on 14th Street near the corner of G, 
between F and G and my best recollection is that was sometime in 
May 1918 ; on that occasion the conversation I had with him was on 
the question of the bond that Sovrani was to furnish in connection 
with the work; as to what Mr. Hough said on that occasion, I do no 
just recall; one thing I think he said was, M hat can l use the build 
inn for?” - I do not know what my answer was, but 1 think 
60 that was the question asked by Mr. Hough; it was my under¬ 
standing then that Mr. Hough was the owner of the build¬ 
ing and he was the man to whom I was talking; as to what he said 
I do not know the exact words but he referred to the bond that Sov¬ 
rani would furnish him in connection with a lease of the piemises 
and that Sovrani did not want to furnish a bond; my ^collection is 
that Mr. Hough said he wanted a bond; I think he said that and I 
think that I said to him, “I think we are the people who ought to 
have a bond.” As to remembering anything else that was said, 1 
think there was something said about a deposit that would be made 
bv Mr. Sovrani but I am not absolutely certain of it that is my recol¬ 
lection; it has been so long ago that my mind is bimofxagueat 
the time that I entered into this agreement ot May 31, 1*18 1 did not 
know anything personally about the contract which is described a 
the escrow contract between the Cafe des Ambassadeurs, the ISationa 
Savings & Trust Co. and Warwick M. Hough, except 1 had heard 
that they were to deposit $35,000 in the National Savings & Trust 
Co • I do not know whether 1 heard that from the architect or Mr. 
Lipscomb or who it was; I had no conversation with Mr. Hough re- 

ga As m to when the work began under this contract, I can remember 
it was in the early spring or summer that we started; the contract was 
entered into on May 31, 1918 and I think we started work immedi- 
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ately after that demolishing the old stable in the rear ; we got a per¬ 
mit to demolish them first; we had considerable trouble getting a 
permit to build; I have a copy of the permit; we have to return the 
original to get the deposit that we always have to put up in erecting 
a building; at the time we began to perform the work under this 
contract there were improvements on the lot which is described at 
1416 H Street, N. W .; it was improved by a residence, one of the old- 
time residences; I do not know exactly the depth of the lot but it is 
shown on the plans. 

61 Thereupon witness produced five blueprints, after examine 
ing which he testified that each one contains the signature of 

the Cafe des Amhassadeurs, Inc., by Jean Sovrani, President and the 
signature of Warwick M. Hough, and that they are the plans pre- 
pased by Mr. J. IT. de Sibour for the alteration and improvements 
to the building numbered 1416 H Street, N. W.; they are the plans 
which were prepared for the execution of the work under this con¬ 
tract entered into by his firm on May 31, 1918. 

Thereupon the said bluprints were offered in evidence and identi¬ 
fied as follows: 

Basement plan marked “Plaintiffs 7 Exhibit No. 4, 77 first floor plan 
marked “Plaintiffs 7 Exhibit No. 5, :77 second floor plan marked “Plain¬ 
tiffs 7 Exhibit No. 6,’ 7 third floor plan marked “Plaintiffs 7 Exhibit No. 
7, 77 section plan marked “Plaintiffs 7 Exhibit No. 8. 7 ’ Witness, in 
describing the building which was on the lot at the time the work 
began under the contract, testified that the lot was about thirty 
feet in width and covered the entire width of the lot; the front part 
of the building was about forty-four feet in depth, consisting of three 
stories, basement and cellar; in the rear of the main or front build¬ 
ing there was a back building which was similar to the front portion 
of the building and I think there were two offsets in it, the front part 
next to the main building was wider and the other was narrower as 
buildings were so often built in that way in those days; as to the di¬ 
mensions of the portion of the building that was demolished, I do 
not remember the exact size but it was a good deep room, the first 
portion of it, and the other had a stairway in it and was perhaps a 
smaller room; it was three stories in heighth, I think; however, 
there were also stairs within the front and you went up to these stairs 
from a platform but it did not have so many steps as the 

62 front portion; all of the back portion of the building was taken 
down, leaving the main or front portion of the building, forty- 

four feet in depth, remaining; in carrying out the contract we made 
an addition to the building on that lot ; we covered practically the 
entire lot back to about ninety-six or ninety-eight feet with a two- 
story addition, cellar and first story, and part of it went up to the 
second story; the total depth of the lot was approximately one 
hundred and thirty feet, something like that, and we added on to the 
forty-four-foot building an additional building of about ninety-six 
feet in depth, two stories in heighth; as to the heighth of the stories, 
I think the first story was about fourteen.feet; I do not know just the 
heighth of the cellar but it was considerably deeper than the front 
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because we had the front steps coming up to the back portion; taking 
the existing building which 1 described as covering the full width of 
the lot and being forty-four feet in depth there was a change made in 
the front; the whole of the building was remodelled. 

Thereupon witness produced a blueprint showing the front and 
rear elevations of the building which was marked ‘‘Plaintiff’s Ex¬ 
hibit No. 9” and testified that the work was done in accordance with 

that blueprint. . 

Thereupon in describing just what change was made in the trout 
of the building, with the aid of the blueprint, witness testified that 
the original building had brownstone steps on one side, steps going 
up and they were removed and the door put in the center of the 
building with the steps changed to the inside and made of reinforced 
concrete and new windows were put in in this story, and marble put 
up to the heighth of the windows—that was faced with marble; the 
upper portion was changed by putting on a galvanized iron cornice 
and lattice work and I think new windows put in that; that in general 
describes the change in the front of the building. 

63 Thereupon witness, referring to the blueprint “Plaintiffs’ 

Exhibit No. 4,” which is the basement plan, in describing the 
work which was done in the basement, testified that the whole base¬ 
ment was—we excavated in the rear of this building, this new build¬ 
ing. the building about ninety-six feet in depth, the front portion was 
made deeper by excavation and new concrete floors put in and new 
plumbing, toilets, lavatories, and so forth; also heating apparatus, 
new concrete stairs to the dining room portion and also to the front 
part of the building; all of those were new stairs and also plumbing 
in the rear, which was put there for the help, so that when we com¬ 
pleted our work there was a basement under the whole building from 

the extreme front to the rear. , 

Thereupon witness referring to blueprint marked Plaintiffs Ex¬ 
hibit No. 5, which is the first floor plan, in describing briefly what 
change was made on the first floor, testified the old wall, the rear 
wall, the larger part of it was removed by shoring, and the upper 
wall was carried on iron beams, throwing a portion of this old build¬ 
ing into the new, making a small dining room with an entrance 
foyer, two offices, new stairs from the service room, and the dining 
room was fitted up with a large skylight, a ceiling light, the side 
walls were molded, made into plaster panels by putting wood molding 
on the plaster and was also fitted on each side with mirrors; the 
dining room was twenty-nine feet, six inches in width and sixty- 
eight feet in depth; part of the new building was thrown in with the 
old portion so that does not represent all the depth of the new build¬ 
ing* as to the finish of the first floor the floors were made of quar¬ 
tered oak. they were new floors entirely, all the way through, by 
that 1 mean that my recollection is every floor was made new, \ 
64 the finished floor—the back portion we had to furnish joists i 
and sub-flooring and everything in connection with it, while 
in front the joists of the floor were left and we laid new floor on top of - 
the old floor; as to the finish of the side walls, they were plastered and < 
finished with wood molding and mirrors as a matter of decoration; ' 
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the first floor ceiling was plastered and painted ; there was a big sky¬ 
light which was finished in w T ood and glass; that w r as over the main 
dining room. 

As to the second floor which is shown by the plan marked “Plain¬ 
tiffs’ Exhibit No. 6,” there was a small addition built on that floor, 
in size, sixteen by twenty-eight feet; new floors were laid through¬ 
out in the old portion of the building, the partitions were changed 
and doors were changed, new plumbing was installed and dumb 
waiters were also run up to this floor; toilets were installed, they were 
a part of the plumbing; this plan also show's a new roof over the 
lower portion; the rear part w’hich was over the dining room was 
only one story in heighth and had a slag roof. 

As to what was done on the third floor w'hich is shown on the 
plan marked “Plaintiffs’ Exhibit No. 7,” new’ partitions w’ere put in 
and openings cut, new T window’s installed in the rear and also the 
front, and a new bath room installed. 

The plan marked “Plaintiffs’ Exhibit No. 8,” is the section plan 
which show’s the heighth and some of the construction of the build¬ 
ing. 

Under the terms of this contract of May 31, 1918 the work was to be 
done on a cost basis, with a commission to my firm of 7 Vo % ; we pur¬ 
chased the materials to be used in the w’ork of alteration and im¬ 
provement on this building; we kept records of the labor utilized on 
the w’ork and materials purchased; our bookkeeper at that time w r as 
Miss Catherine Bosw’ell, now Mrs. Loughran. She w’as in 
65 charge of our books then; payments w’ere made by our firm 
to subcontractors and materialmen in accordance with the 
records kept by her in our office. 

We employed a number of subcontractors on this work; the ma¬ 
terial used by the subcontractors was usually purchased by him and 
the materials used by our firm we purchased; we ordered from the 
various materialmen the things that we wanted and they would 
send them to the building with the bill which our foreman re¬ 
ceipted; as to the prices charged for the materials that w’ere pur¬ 
chased, w r e had to pay the current market prices at that time, I dc 
not know’ just what they were; for labor on the job we paid the 
market rate, the amount claimed here represents the reasonable 
value of the w r ork done on that building at that time; I think the 
work w T as completed somewhere in January or February—it w’ent 
along sometime before it was completed; w’e received a final certifi¬ 
cate from the architect which I have with me. 

Thereupon witness produced certificate of architect which was 
offered and read in evidence, marked “Plaintiffs’ Exhibit No. 12” 
and is in w’ords and figures as follow’s: 
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“J. H. de Sibour, 
“Architect. 


“Cafe Sovrani, 1416 H Street, Northwest. 

“Final. 


“This to certify that William P. Lipscomb & Company is entitled 
to the final payment on the contract for the erection of above build¬ 
ing in the amount of fourteen thousand nine hundred seventeen 
12/100 dollars. 

“Amount of previous payments.$49,663.54 

“Amount of this certificate .$14,91/. 12 


“Total. 

“Amount of this certificate 


$64,580.66 

$14,917.12 


“For payment present to Jean Sovrani, Owner, address 1416 H 

Street, Northwest, Washington, D. C. 

6 0 “J. H. DE SIBOUR, 

Architect, 

“Per M. O. TYDINGS.” 


Thereupon witness was handed voucher, which he identified as 
oavroll of Februarv 23, 1919 for work done by men of his firm on 
this job which was Offered and read in evidence, marked “Plaintiffs’ 

Exhibit No. 13.” 

We have not been paid any part of this money which remains 
as a balance due according to the final certificate of the architect. 

Thereupon there was offered and read in evidence the mechanics 
lien, marked “Plaintiffs’ Exhibit No. 14,” filed April 24, 1919, in 
which the amount claimed by plaintiffs is $14,917.12, with interest 
on $5,000 from January 31, 1919 to April 9, 1919; on $3,333.17 
from December 14. 1919 to April 18, 1919 and on $14,917.12 from 
April 9, 1919. 


Thereupon further to maintain the issues on their part joined, 
plaintiffs called as a witness Catherine Boswell Loughran, who 

testified as follows: . ... 

I was in the emplov of Wm. P. Lipscomb & Co. from 191 / until 

October, 1920. I was in their employ during the period when the 
work was done on the building, No. 1416 H Street, N. W., T vsas 
the bookkeeper and T handled all the cash that came in at the office, 
wrote all the checks and handled the general office detail work ; as 
to keeping the accounts for the work on the building, No. 1416 H 
Street N W., T audited all the bills, made the vouchers and sent 
out the checks for payment, all of them, and in nearly all the cases 
I collected the payments and made deposits in the bank, collected 
payments made on the work and deposited the money; as to how I 
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received reports and records of the labor account of the job, the su¬ 
perintendent on the job kept a time slip which was sent into the 
office on Friday morning for work done up to the week end- 

67 ing Thursday night, which was audited by me and the 
money put up by my assistant and then I made the voucher 

and saw that the money was put into the envelopes correctly and 
it was sent to the job and paid out by the superintendent; as to the 
bills for materials purchased for this job, they first had to be checked 
by the superintendent on the job who received them; after they were 
0. K’d. by him they were sent to me to be paid and charged to the 
job; at the time they were paid I received a voucher for them. I 
have a separate account which I personally kept showing the ex¬ 
penditures for labor and material on this job; I have the ledger ac¬ 
count which shows the complete account, and I also have the auxil¬ 
iary account which I kept for my own reference, in which I kept 
the vouchers showing the number of vouchers that were paid and 
the men to whom they were paid. 

Thereupon witness produced certain loose ledger sheets and testi¬ 
fied that is what I call my contract pages on the Cafe des Ambassa- 
deurs, what I call my contract account showing at any time that 
I could find out how much the job had cost up to a certain point, 
showing fully the items of expenditures by date and the number 
of vouchers, the numbers of the vouchers which were kept in reserva¬ 
tion and the order and dates of the vouchers which were paid; a 
regular ledger account of this contract was kept; then in addition 
to that I kept this separate account which consisted of these loose 
leaves which I have just produced which showed everything pertain¬ 
ing to this job; these sheets were in a loose-leaf contract book and 
were simply taken out for convenience to bring them here. Wit¬ 
ness examined the sheets and testified, they are in my handwriting 
and the entries were made by me at or about the time they purport 
to bear date; as to whether during the course of this work the ac¬ 
counts were submitted to the architect for his examination 

68 and approval, 1 efore the architect would issue a certificate 
we made what we call a disbursement sheet showing the list 

of vouchers that were attached to this sheet which we totaled and 
from which the architect withheld 2 1 /2% and issued a certificate for 
the remainder; these vouchers were sent to the architect for his in¬ 
spection and had to be checked by him before he issued a certificate; 
the total amount expended on this job for labor and material was 
$60,420.53; that is the actual amount without commission; the 
actual amount expended with the commission of 7*4% provided 
in the contract would make the total cost of the job $64,580.66; I 
have in the account the record of payments and the date they were 
paid, the first payment was made on October 18th, that was for 
$5,000, my recollection is that Mr. Sovrani paid that direct. The 
next payment was for $7,675.09; on November 13, 1918 $16,038.20 
was paid; on December 10, 1918 $15,950.25 was paid; 1 think those 
three payments were made by the National Savings & Trust Co., 
where the money was deposited for disbursement; on January 16, 
1919 $1,000 was paid ; on February 12, 1919 there was a payment 
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of $1,000; on April 18, 1919 there was a payment of $3,000, mak¬ 
ing a total of $49,663.54 received on account of bills rendered, leav¬ 
ing a balance of $14,917.12. 

As to just what I did with a voucher, for instance, when we got 
the bills for material, when the bill had been approved by the super¬ 
intendent on the job the voucher was made to pay it and a check was 
drawn and the voucher was receipted when the check was delivered 
to the materialman. The voucher was filed until the end of the 
month, at which time it was submitted to the architect for reimburse¬ 
ment to the contractor; the architect audited the voucher and issued 
a cerificate for payment accordingly. As to these vouchers against 
that job and the amounts stated on the books, $60,000, approxi¬ 
mately, I personally know that every cent of it was paid by 
69 W. P. Lipscomb & Co. on account of this job; I personally 
made the payments, drew the vouchers and checks. 

Thereupon the loose leaves containing the account produced by 
the witness were offered in evidence and marked “ Plaintiffs Exhibit 
No. 10." 

Thereupon witness was handed two sheets and asked to state what 
they were, testified it was the voucher covering the first payroll on 
1416 H Street for the work ending June 13, 1918; that was a 
voucher which came to her from the foreman in the manner which 
she has described and on which payment was made for labor on this 
job; it is a payroll account of the employees of W. P. Lipscomb & 
Co.; it is the first payroll on the job. 

Thereupon the said voucher was offered in evidence, marked 
“Plaintiffs’ Exhibit No. 11” and covered the payroll account for the 
week ending June 13, 1918, being payroll for four days prior to that 
date, beginning June 9th for employees of W. P. Lipscomb & Co.; 
in addition to the payroll for the employees of W. P. Lipscomb & Co. 
on the job I have the record of disbursements covering the payroll 
of Linney & Co., who did the excavating; that payroll was rendered 
to me by Linney for work that he claimed to have done on that job; 
it came to me in the manner which I have already described as to 
the others and I paid that in the way I have described as to the 
others; this payroll of Thomas Linney & Co. for excavator’s work 
on the job covers Monday, June 3rd, Tuesday, June 4, 1918, 
Wednesday, Thursday and*Friday; it was paid by the representa¬ 
tive of W. P. Lipscomb & Co. on the job and voucher receipted for 
by Thomas Linney & Co., by W. A. Fund, his representative; the 
amount of that was $719.40 and was paid by me on behalf of Lips¬ 
comb & Co.; these dates run from the 3rd to the 14th of June; the 
work of excavating began on June 3, 1918. By reference to the 
vouchers shown to witness covering payroll for February 3, 
70 1919, testified this is the last ledger voucher on the job; it is 

for three days of the week ending February 3, 1919; we 
rendered a bill for this work to the Cafe des Ambassadeurs, in care 
of Jean Bovrani, on March 7, 1919. 

Thereupon witness produced copy of bill which was offered and 
read in evidence, marked “Plaintiffs’ Exhibit No. 13”. 


I 
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On cross-examination testified the first $5,000 received was paid 
by Mr. Sovrani or the Cafe des Ambassadeurs, and the other pay¬ 
ments were received from the National Savings & Trust Co. up until 
the time they did not have enough to pay it, up to the amount that 
was put on deposit; I think we received all that they did have on 
deposit; we received the last of that amount that they had on deposit 
before the work was paid for, that is, there are stilf bills due; Lips¬ 
comb & Co. had other jobs in progress at the same time that this job 
on H Street was going on. 

Q. Would the workmen sometimes work on one job and some¬ 
times on another, depending on the character of the work to be done 
at any particular job? A. Well, yes and no; I could not say that 
they did. The men that were detailed to that job worked there 
steadily. I have a way of knowing whether the labor which was 
turned in from this job represented the labor on this or some other 
job; there was a foreman on the job and a general superintendent 
who kept time, and the general superintendent delivered the envel¬ 
opes which was a check of the men that were working; I relied on 
his certificate; there was a double check there; it was his certificate, 
rather than any personal knowledge that I acted upon. 

Q. You never received any payment on account of this work from 
Mr. Hough or any representative of his did you? A. I do not 
know. 

71 Q. So far as you know, you never did. A. Well, I would 

think—I do not know how you would class the National 
Savings & Trust Co. or the lessee. 

Q. You have already testified that you received payments from 
the National Savings & Trust Co. A. Yes; unless you consider 
them his representative. 

Q. Unless the National Savings & Trust Co. or the lessee was 
representing Mr. Hough you never received any payment from Mr. 
Hough? A. No; nothing direct. 

On redirect examination testified that as to the time of the men, 
she received payrolls from the superintendent or foreman in charge 
and the moneys were paid on them; as to who was the superintendent 
then, I have been away so long I cannot quite think of that man's 
name. 

Thereupon the following occurred: 

‘‘Mr. Peelle: I will say that in order to save time I will make no 
point on the question of whether the labor went on this job. I 
assume that the accounts in that respect were properly kept. 

“The Witness: The payroll books will show it." 

Thereupon for the convenience of the witness, John P. Story, Jr., 
was called as a witness by the defendants, and testified as follows: 

My full name is John P. Story, Jr.; I am a member of the firm 
of Story & Company, formerly the first of Story & Cobb; we are real 
estate operators; I have been engaged in the real estate business in 
this city over thirty years; I am acquainted with Mr. Warwick M. 
JJough, one of the defendants in this case; T have represented him 
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as a real estate agent; I first began to represent him when Mr. Hough 
first acquired the property at 1416 H Street, N. \V., which was prob¬ 
ably twelve years ago, and 1 have acted for him from time to 

72 time since then ; 1 have acted for him in connection with 
the rental or lease of that property to the Cafe des Ambas¬ 
sadeurs, Inc., of which Mr. Jean Sovrani was president; I repre¬ 
sented Mr. Hough in the negotiations leading to that lease. 

Thereupon witness was handed a hook and testified it is a letter 
book of the firm of Story & Cobb from April 20, 1019 to June 25, 
1919. Attention of witness called to page 777, which purports to 
contain a copy of a letter addressed by Story <fc Cobb to the Cafe des 
Ambassadeurs, 1416 H Street. N. W., Washington, D. C.. under date 
of June 13, 1919, testified that he recognized that copy as one that 
he dictated and signed. 

Thereupon the copy of said letter was read in evidence and is as 
follows: 

“June 13th, 1919. 

“Cafe des Ambassadeurs. 

1416 H Street Northwest. 

Washington, D. C. 

Gentlemen : 

As the legal representatives of Warwick M. Hough and acting 
under written instructions from him, we herewith give you notice of 
forfeiture of the lease bearing date the 31st day of May, 1918, of the 
premises 1416 H Street. Northwest, and declare same forfeited on 
account of the liens filed against said property, and for failure to 
pay the rent and taxes, as provided by said lease. 

Very truly vours, 

(Signed) STORY & COBB.’’ 

“J. P. S.—'T 

As to what he did with the original letter of which the foregoing 
is a copy, testified that that notice was given to their messen- 

73 ger with instructions to deliver it to Mr. Sovrani; if Mr. 
Sovrani could not be found, the notice was to be posted on 

the premises; Mr. Collier was then in our employ and he was in¬ 
structed to accompany the messenger, Mr. McDaniel and see that it 
was properly done; I have personal knowledge that those instruc¬ 
tions were carried out; this was on the morning of June 13th 1919 
and about noon of that day I went by the premises to see if the, 
notice had been properly posted and it was pasted on the door of the' 
premises at 1416 H Street on the front door. \ 

On cross-examination testified that this notice was signed by met 
for the firm and bears the firm’s signature. Story & Cobb; in this] 
notice we describe ourselves as the legal representatives of Warwick 
M. Hough; as to what way we were his legal representatives, we werd 
authorized to act for him, by his instructions; in that particular in¬ 
stance whether the instructions were verbal or written I cannot recol 
lect. Attention of witness called to fact that in notice they stated 
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they were acting under written instructions from Mr. Hough and 
asked had he those written instructions, answered they may be in 
our files; we did not have a power of attorney from him; asked did 
he know at the time he gave this notice on June 13th that a peth 
tion had been filed in this court on June 10th to have the Cafe d@s 
Ambassadeurs, Inc. declared a bankrupt, and that that corporation 
had been adjudicated a bankrupt on June 11, 1919. answered, I do 
not recall now that T did: T assume now that I did know it; as to 
his best recollection that he did have knowledge of that at the time 
he gave this notice, T have no recollection of it but that is my assump¬ 
tion which is almost a conviction; asked did he have anything to 
do with the collection of the rents, answered, yes; the rents were 
paid to us—excuse me, I do not know that they were; 1 think 

74 the rents were sent directly to Mr. Hough and a check for 
the commission was sent to us; I do not think we had any- 

thing to do with the collection of the rent ; as a matter of practice, 
I think the first month’s payment was paid to us; I have no personal 
knowledge as to whether the Cafe des Ambassadeurs was in arrears 
of rent then or not; the onlv information I had as to that was from 
what Mr. Hough told me in the instructions he gave me as to collect¬ 
ing rents from time to time; I am familiar with the signature of 
Mr. Hough. 

Attention of witness called to paper attached to file in Bankruptcy 
No. 1198, a paper which was executed on June 20, 1919 purporting 
to have been signed by Warwick M. Hough and he was asked to look 
at the signature at the bottom of the paper and state whether or not 
he recognized that as the signature of Mr. Hough, answered. I recog¬ 
nize that as his signature; also recognized signature of Warwick M. 
Hough to a certain other paper which is a receipt from S. McComas 
Hawken, Trustee in Bankruptcy, which is attached to the papers in 
Bankruptcy No. 1198. said paper bearing date October 31. 1918. 

On redirect examination testified that the architect. Mr. de Sibour, 
whose name has been mentioned in connection with the plans for 
the alterations and improvements that were made to this building, 
was employed by Mr. Sovrani; T was familiar with the condition of 
the property at the time the lease was signed by Mr. Hough and 
the Cafe des Ambassadeurs; as to the fair rental value of the prop¬ 
erty at that time, in my opinion the rental was based upon a valua- 
' tion of $100,000 at 6% net. 

i On re-cross examination testified, I was thoroughly familiar with 
I the building as it existed prior to these alterations; Mr. Hough had 
ow T ned it since about 1909; on or about May 31, 1918 at the time 
lease was made the value of that building was $100,000— 

75 $90,000 to $100,000; T saw the building after the alterations 
and improvements were put on it; after the building was 

completed under the contract with Lipscomb & Co., as to what I 
\vould consider the value of the property to be, I should think that 
that property had been bettered to the extent of $30,000 for any 
special purposes for which these improvements were particularly 
suited but for general purposes I would not think it had been bet- 
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tered to anything like that degree; T should think it would be worth 
$130,000 for the purpose to which these improvements were es¬ 
pecially suited; 1 know that the building was sold to John L. Ed¬ 
wards in March, 1921 for $145,000; I knew that Mr. de Sibour was 
employed by Mr. Sovrani; how I knew that, Mr. Sovrani told me; 
Mr. de Sibour told me and consulted with me a great deal as to the 
improvements he was intending to make; it is entirely so that the 
only way I knew about that was from what I learned from Mr. 

Sovrani and Mr. de Sibour. ... . . 

Thereupon counsel for the plaintiffs moved to strike out that 

testimony of the witness on the ground that it is heresay, which mo¬ 
tion was granted by the Court. u i >. 

On further redirect examination, asked did he, as Mr. riougli s 
agent, employ Mr. de Sibour in any way in connection 'Oth t le 
alterations and improvements, answered, none whatever; I know 
that the purpose for which John L. Edwards & Co. bought the 
building was for a broker’s office; 1 know that the business of a 
broker’s office was conducted by Morehead & Elmore in that build¬ 
ing prior to its purchase by John L. Edwards & Co., from my ex 
perience as a real estate expert, as to whether I would consider that 
that building had anv special value for Edwards & Co. for brokerage 
purposes, due to the'fact that a brokerage business had previously 
been conducted there, I think it had no value on account of the tact 
that Morehead & Elmore had failed. . 

76 On re-cross examination, testified, I went into this build¬ 

ing after it was completed by Lipscomb & Co.; the original 
building was intended as a cafe after the alterations and improve¬ 
ments were made on it; in that shape it was adapted to the brokei- 
age business ; as to it being adapted to a great many other classes 
of business, I think there were a few other classes of business, prob- 
ablv a very exclusive dressmaking establishment or ladies’ goods; 
there is one establishment of that character on H street in the block 
adjacent to that, I think; as to how the value of that property in 
March 1921 compared with its value in June, 1919, in my opinion 
I should sav 25 % higher, and I am now referring to the value of 
the property in that immediate neighborhood; I mean that the 
value of the land and the value of the improvements had increased 

to that extent. . . . „ , . 

Thereupon plaintiffs further to maintain their case ottered in evi¬ 
dence the proceedings in Bankruptcy No. 1198, in the Matter of the 
Cafe des Ambassadeurs, and read so much thereof as showing that 
the petition was filed on June 10, 1919, and that the body corporate 

was adjudicated a bankrupt on June 11, 1919. , 

Thereupon plaintiffs offered in evidence certified copy of deed 
from Warwick M. Hough and wife, Elizabeth G. Hough to A. Rob¬ 
ert Elmore, dated June 20, 1919, recorded on said date in Liber 
4202. folio 264, which was read in evidence marked rlaintitts 
Exhibit No. 15,” and is in words and figures as follows : 

“This deed made and entered into this 20th day of June A. D. 
1919 bv and between Warwick M. Hough and Elizabeth G. Hough, 
his wife of the City of St. Louis and State of Missouri, parties of 
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the first part, and A. Robert Elmore, of the City of Washington, 
District of Columbia, party of the second part. 

77 “Witnesseth: That the said parties hereto of the first part 
for and in consideration of the sum of Ten ($10.00) Dollars 

in current money to them in hand paid by the said party hereto of 
the second part, and other valuable consideration thereunto moving, 
do hereby grant, bargain and sell, convey and confirm, unto the 
said party of the second part, his heirs and assigns the following 
described lands and premises, with the improvements, easements, and 
appurtenances thereunto belonging, situate and being in the City of 
Washington, in the District of Columbia, namely: 

“Part of original lot Twelve (12) in Square Two Hundred Twenty- 
two (222) contained within the following metes and bounds, xiz: 
Beginning for the same at the Northeast corner of the said lot and 
running thence West Thirty-one (31) feet to the West line of the 
West wall of the house on the East part of the said lot; thence South 
on said line of said wall One Hundred Thirty-one feet Two inches 
(131' 2") to an alley thence East Thirty-one (31) feet to the South¬ 
east corner of said lot; and thence North One hundred Thirty-one 
feet two inches (131' 2") to the point of beginning; subject to the 
use of said wall as granted in deed from John F. Lee and wife to 
Ira Harris, recorded July 6, 1864 in Liber n. o. t. 39, Folio 233 of 
Land Records in the District of Columbia. 

“Also part of original Lot Three (3) in said Square two Hundred 
Twenty-two (222) contained with the following metes and bounds, 
viz: Beginning for the same on the South line of said lot Twelve 
(12) Twenty-nine feet four inches (29' 4") from the Southeast 
corner of said lot Twelve (12), and running thence southeasterly on 
an alley in said Square, Seventeen (17) feet, thence in a straight line 
North of East Twenty-four feet Six and five-eighths inches (24' 
6%") to a point directly South of and distant five and fifty- 

78 nine hundredths (5.59) feet from the Southeast corner of 
said lot Twelve (12) thence North five and fifty-nine hun¬ 
dredths (5.59) feet to the Southeast corner of said lot Twelve (12) 
and thence West on the South line of said lot Twelve (12), Twenty- 
nine feet Four inches (29' 4") to the point of beginning: 

“Being the same land and premises conveyed by deed of William 
H. Lee, Julia Lee, John F. Lee, Henry Harrison and Ann Lee 
Harrison to Warwick M. Hough dated the 14th day of April, 1909, 
and recorded in Liber 3221, Folio 317 et seq. of the Land Records 
of the District of Columbia, on the 23rd day of April, A. D. 1909. 

“To have and to hold the said described lands and premises with 
the improvements, easements and appurtenances, unto and to the 
use of said party hereto of the second part, in fee simple. 

“Subject, however, to the provisions of an agreement between the 
said Warwick M. Hough and Samuel W. Woodward, for the use 
of the wall of the Woodward Building, which agreement is dated the 
20th day of November, 1913; and was recorded on the 24th 
day of November, 1913, in Liber 2680, Folio 73, of the Records 
of the District of Columbia; and subject also to the terms of a lease 
made and entered into on the 31st day of May 1918, by and between 

7—3816a 
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Warwick M Hough and Elizabeth G. Hough, his wife, as parties of 
the first part and Cafe des Ambassadeurs, Inc. a corporation created 
and existing under the laws of the State of Delaware, as party of the 
second part, and recorded on the 10th day of June, A. 0. 1“1°> . in 
Liber No. 4069, Folio 487 of the Records of the District of Columbia, 
and to any lien claims on account of improvements which may have 
been put upon said property by the said Cafe des Ambassadeurs, Inc., 
and to the taxes due and payable this year. 

79 “Otherwise than as above set forth, and excepting all per- 

sons claiming thereunder, the said W arwick M. Hough hereby 
covenants that he will warrant title to the said land and premises 
against the claim of all other persons claiming by, through or under 


“In testimony whereof, on the day and year first hereinabove writ¬ 
ten the said parties hereto of the first part ha\e hereunto set their 
hands and seals. WARWICK M HOUGH, [seal.] 

ELIZABETH G. HOUGH, [seal.] 


Signed, sealed, and delivered in the presence of 
LAWRENCE H. CAKE. 


($100.00 Int. Rev. Stamp affixed.) 


“District of Columbia, ss: 


I, Chester E. Smith, a Notary Public in and for the District of 
Columbia, do hereby certify that Warwick M. Hough and Elizabeth 
G. Hough his wife,'parties to and who are personally well known to 
me to be the persons who executed the aforegoing and annexed deed, 
bearing date of June 20th, A. D. 1919, personally appeared before 
me in the aforesaid District and acknowledged the said Deed to be 
their free act and deed. 

Given under mv hand and official seal this 20th day ot June, 
A D 1919 

[Notarial Seal.] CHESTER R. SMITH, 

Notary Public within and for the 

District of Columbia.” 

Thereupon plaintiffs offered and read in evidence a certain deed 
of trust from A. Robert Elmore and wife to the National Saving9& 
Trust Co., dated June 20, 1919, recorded on said date in Liber 4202, 
folio 266, which was marked “Plaintiffs’ Exhibit No. 16, 
80 and is in words and figures as follows: 

“This deed of trust, made this 20th day of June, A. D. 
1919 by and between A. Robert Elmore and Edith S. Elmore, his 
wife of the City of Washington, District of Columbia, parties hereto 
of the first part and the National Savings and Trust Company, of the 
District of Columbia, a Corporation in the District of Columbia, 

partv hereto of the second part: . . . . , , 

“Whereas, the said A. Robert Elmore is justly indebted unto 
Warwick M.Hough in the full sum of Seventy Thousand ($70,000) 
Dollars, for the deferred purchase money for the hereinafter 
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described land and premises, for which he has executed and delivered 
his seven (7) certain promissory notes bearing even date with these 
presents, numbered from One (1) to seven (7) respectively, for the 
sum of Ten Thousand ($10,000) dollars each, all payable to the 
order of the said Warwick M. Hough Three (3) years after date, 
with interest thereon from date until paid, at the rate of 6% per 
annum, payable semi-annually; each installment of interest to bear 
interest after maturity, if not then paid at the rate aforesaid, and 
“ Whereas, the parties hereto of the first part desire to secure the 
full and punctual payment of said debt and interest thereon, as well 
as any renewals or extensions of said notes, and any notes hereafter 
given for interest covering any extensions, with interest thereon from 
maturity of the same, and also to secure the reimbursement to the 
holder or holders of said notes, or any of them, and to the party 
hereto of the second part, or its successors, and any purchaser or 
purchasers, grantee or grantees under any sale or sales under the pro¬ 
visions of this Trust, for any and all costs and expenses, including 
reasonable counsel fees, incurred or paid on account of any litiga¬ 
tion at law or in equity, which may arise in respect to this 

81 Trust or to the indebtedness, or to the property herein men¬ 
tioned or in obtaining possession of the premises after any 

sale which may he made as hereinafter provided for; 

“Now, therefore, this deed of trust witnesseth That the parties 
hereto of the first part, in consideration of the premises and of One 
($1.00) dollar in lawful money, do grant, bargain and sell and con¬ 
vey unto the party hereto of the second part, in fee simple, the 
following described land and premises, with the improvements, ease¬ 
ments, rights, ways and appurtenances thereunto belonging, situate 
and lying in the City of Washington, District of Columbia, namely: 

“Part of original lot Twelve (12) in Square Two Hundred 
Twenty-two (222) contained within the following metes and bounds, 
viz: Beginning for the same at the Northeast corner of the said lot, 
and running thence West Thirty-one (31) feet to the West line of 
the West wall of the house on the East part of the said lot; thence 
South on said line of said wall One Hundred Thirty-one feet Two 
inches (131' 2") to an alley; thence East Thirty-one (31) feet to 
the Southeast corner of said lot; and thence North One Hundred 
Thirty-one feet Two inches (131' 2") to the point of beginning; 
subject to the use of said wall as granted in deed from John F. Lee 
and wife to Ira Harris, recorded July 6, 1864 in Liber N. C. T. 39, 
Folio 233 of Land Records in the District of Columbia. 

“Also part of original lot Three (3) in said Square Two Hundred 
Twenty-two (222) contained within the following metes and bounds, 
viz: Beginning for the same on the South line of said lot Twelve 
(12) twenty-nine feet four inches (29' 4") from the Southeast 
corner of said Lot Twelve (12) and running thence Southeasterly 
on an alley in said Square, seventeen (17) feet: thence in a straight 
line North of East Twenty-four feet six and five-eighths inches 
(24' 6%") to a point directly South of and distant Five 

82 and Fifty-nine hundredths (5.59) feet from the South¬ 
east corner of said lot Twelve (12) ; thence North Five and 
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Fifty-nine hundredths (5.59) feet to the Southeast corner of said 
lot twelve (12) and thence West on the South line of said lot Twelve 
(12) Twenty-nine feet and four inches (29' 4") to the point of 
beginning; being the same land and premises conveyed by deed of 
William H. Lee, Julia Lee, John F. Lee, Henry Harrison and Ann 
Lee Harrison, to Warwick M. Hough, dated the 14th day of April, 
1909, and recorded in Liber 3221, Folio 317, et seep, of the Land 
Records of the District of Columbia, on the 23rd day of April, A. D. 
1909, and leased by the said Warwick M. Hough and wife to the 
Cafe des Ambassadeurs, Inc., a Corporation created and existing 
under the laws of the State of Delaware. 

“To have and to hold the said described land and premises unto 
and to the only use of said party hereto of the second part in fee 
simple; 

“In and upon the uses and trust following: that is to say: 

“First. Until any default in payment of any matter of indebted¬ 
ness hereby secured, as herein provided for, to permit the said A. 
Robert Elmore, his heirs and assigns, to possess and enjoy the said 
described premises, and to receive the issues and profits thereof, and 
on full payment of said notes and of all extensions or renewals 
thereof, and the interest thereon, and of all sums advanced or ex¬ 
pended in respect to this Trust (including cost of advertising and 
such commissions as may be allowed by law and are not otherwise 
herein provided for) to release and reconvev in fee unto and at the 
cost of the said A. Robert Elmore, or the party or parties then claim¬ 
ing under him the aforesaid land and premises. 

“Second. Upon any default being made in the payment of 
83 any one of said notes, or of any instalment of principal or 
interest thereon, or of any renewal or extension thereof, or 
of any note or notes hereafter given for interest covering any ex¬ 
tension, with the interest thereon from maturity of the same, when 
and as the same shall become due and payable, or upon any default 
in payment, when due of any tax or assessments, general or special, 
now or hereafter assessed against said land and premises, or any part 
thereof, while this Trust exists, or upon any default in keeping while 
this Trust exists a fire insurance on the buildings on said land in an 
amount of Forty Thousand ($40,000) Dollars and tornado insur¬ 
ance in an amount of Twenty thousand ($20,000) Dollars in the 
name and to the satisfaction of the party hereto of the second part, 
who shall apply whatever may be received therefrom to the payment 
of the matter hereby secured, whether then due or not, unless the 
party entitled to receive shall waive the right to have the same so 
applied; or upon any default in payment on demand, or of any sum 
or sums advanced by the holder or holders of said notes, or any of 
them, on account of any costs and expenses of this Trust or on ac¬ 
count of any such tax or assessments, or insurance, or expense of 
litigation, with interest thereon at 8% from date of advance (it 
being hereby agreed that on default in payment of said costs, ex¬ 
penses, tax or assessment, or insurance or expense of litigation as 
aforesaid, the same may be paid by the holder or holders of said 
notes, and all sums advanced in so doing, with interest as aforesaid, 
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shall fortwith attach as a lien hereunder and be demandable at any 
time. Then upon any and ever- such default so made, as aforesaid, 
the said party hereto of the second part, or its successors or substi¬ 
tuted Trustee, shall sell the aforesaid land and premises and im¬ 
provements, at public auction, at such time and place, upon 

84 such terms and conditions, with such postponement of sale 
or resale, and after such previous public notice not less than 

ten (10) days, as to the said party hereto of the second part, or its 
successors or substituted Trustee, shall seem best for the interest of 
all parties concerned; and (the terms of sale being complied with), 
shall convey in fee to and at the cost of the purchaser, the premises 
so sold, such purchaser being hereby discharged from all liability 
for the application of the purchase money; and shall apply the 
proceeds of sale (after paying all expenses of sale, all taxes and 
assessments thereon due, all sums advanced for costs or taxes and 
assessments, or insurance or expense of litigation as aforesaid, with 
interest as aforesaid, and a Trustee’s commission of 3% on the gross 
amount of sales) to the payment of the aforesaid indebtedness, or 
so much thereof as may then remain unpaid, whether then due or 
not, and the interest thereon to date of payment (it being agreed 
that said notes shall, upon such sale being made before the maturity 
of said notes, be and become immediately due and payable at the 
election of the holder thereof) paying over the surplus, if any, to the 
said A. Robert Elmore, his heirs or assigns, upon the surrender and 
delivery to the purchaser, his, her or their heirs or assigns of posses¬ 
sion of the premises so as aforesaid sold and conveyed less the ex¬ 
pense, if any, of obtaining possession thereof. 

“And, the said A. Robert Elmore does hereby covenant, that he 
will warrant specially the property hereby conveyed; and that he 
will execute such further assurances of said land as may be requisite 
for vesting title in the said party hereto of the second part, for the 
uses and purposes and upon the Trusts hereinbefore declared. 

“In testimony whereof on the day and year first herein- 

85 above written the said parties hereto of the first part have 
hereunto set their hands and seals. 

A. ROBT. ELMORE. [seal.] 
EDITH S. ELMORE. [seal.] 

Signed, sealed, and delivered in the presence of 
LAWRENCE H. CAKE. 

“District of Columbia, To wit: 

I, Chester R. Smith a Notary Public, in and for the District of 
Columbia, do hereby certify That A. Robert Elmore and Edith S. 
Elmore, parties to a certain Deed, bearing date on the 20th day of 
June, 1919, and hereto annexed, personally appeared before me in 
said District, the said A. Robert Elmore and Edith S. Elmore, being 
personally well known to me as the persons who executed the said 
Deed, and acknowledged the same to be their act and deed. 

Given under my hand and seal this 20th dav of June, A. D. 1919. 
[Notarial Seal.] CHESTER R. SMITH.” 
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Thereupon the plaintiffs announced their case in chief closed. 

Thereupon counsel for the defendant, William Clabaugh, Trustee 
in Bankruptcy for A. Robert Elmore, moved the Court to dismiss 
the bill of complaint upon the ground that plaintiffs have failed 
to make out any case entitling them to relief, which motion, after 
argument, was granted by the Court. To the ruling of the Court 
in granting the motion to dismiss plaintiffs duly noted an exception. 

Be it further remembered, that the foregoing contains the sub¬ 
stance of all of the evidence given on the hearing of this cause, and 
each of the exceptions stated to have been taken by the attorney 
for the plaintiffs were so taken and were duly allowed and noted 
by the Court; and in order that each and every thereof may 
86 be preserved and made of record this statement of evi¬ 
dence is duly stated, approved and signed and ordered to be 
made of record in the above entitled cause this 21 day of March, 
1922. 


Bv the Court: 


JENNINGS BAILEY, 

Justice. 


*87 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 37205. 

Wm. P. Lipscomb and Edwin W. Davis, Formerly Copartners, 
Trading as Wm. P. Lipscomb & Company, Plaintiffs, 

vs. 

Warwick M. Hough, A. Robert Elmore, National Savings & 
Trust Company, a Body Corporate; S. McComas Hawken, Trus¬ 
tee in Bankruptcy of the Cafe des Ambassadeurs, Incorporated, 
and William Clabaugh, Trustee in Bankruptcy of A. Robert 
Elmore, Defendants. 

Stanton C. Peelle. Esq.. Attorney for William Clabaugh, Trustee in 
Bankruptcy of A. Robert Elmore: 

H. Prescott Gatlev, Esq., Attorney for National Savings & Trust Co.: 

S. McComas Hawken, Esq., Trustee in Bankruptcy of Cafe des Am¬ 
bassadeurs, Inc.: 

Please take notice that on Tuesday, the 21st day of March, 1922, 
at ten o’clock A. M., or as soon thereafter as counsel may be heard, 
the proposed statement of evidence, accompanying and attached 
to this notice, of which proposed statement of evidence a copy is 
handed to vou, will be submitted to the Court to be settled. 

GEO. P. HOOVER. 
ANDREW WILSON, 

Attorneys for Plaintiffs. i 
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88 Service of a copy of the foregoing proposed statement of 
evidence acknowledged this 10th day of March, 1922. 

PEELLE and OGILBY, 

Attorneys for Defendant William Clabangh, 

Trustee in Bankruptcy of A. Robert Elmore. 

H. PRESCOTT GATLEY, 

Attorney for Defendant National Savings & Trust Co. 

S. McCOMAS HAWKEN, 

| Trustee in Bankruptcy of Cafe des Ambassadeurs, Inc. 

The foregoing statement is satisfactory to us. 

PEELLE & OGILBY, 

Attorneys for William Clabaugh, Trustee, etc. 

89 [Endorsed:] Equity. No. 37205. Wm. P. Lipscomb, et 
al., Plaintiffs, vs. Warwick M. Hough, et al., Defendants. 

Statement of Evidence. Law offices George P. Hoover, 406 Fifth 
St. N. W., Wshington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3816. William P. Lipscomb et al., appellants, vs. Warwick M. 
Hough et al. Court of Appeals, District of Columbia. Filed May 
5, 1922. Henry W Hodges, clerk. 
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